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WEWE W) RERIZZ o 72Y, CORRT, HESKHOEZOUHFEZIXDY  FFI, G
AIZT B AR B9 2 Bl & 53 A 72012, 1970 4F, 1940 EFE AR S YR S
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§ 80a-35 (b)

For the purposes of this subsection, the investment adviser of a registered investment
company shall be deemed to have a fiduciary duty with respect to the receipt of compen-
sation for services, or of payments of a material nature, paid by such registered invest-
ment company or by the security holders thereof, to such investment adviser or any affili-

ated person of such investment adviser. An action may be brought under this subsection



by the Commission, or by a security holder of such registered investment company on be-
half of such company, against such investment adviser, or any affiliated person of such in-
vestment adviser, or any other person enumerated in subsection (a) of this section who has
a fiduciary duty concerning such compensation or payments, for breach of fiduciary duty
in respect of such compensation or payments paid by such registered investment company
or by the security holders thereof to such investment adviser or person. With respect to
any such action the following provisions shall apply:

(1) It shall not be necessary to allege or prove that any defendant engaged in personal
misconduct, and the plaintiff shall have the burden of proving a breach of fiduciary
duty.

(2) In any such action approval by the board of directors of such investment company
of such compensation or payments, or of contracts or other arrangements provid-
ing for such compensation or payments, and ratification or approval of such com-
pensation or payments, or of contracts or other arrangements providing for such
compensation or payments, by the shareholders of such investment company, shall
be given such consideration by the court as is deemed appropriate under all the
circumstances.

(3) No such action shall be brought or maintained against any person other than the
recipient of such compensation or payments, and no damages or other relief shall
be granted against any person other than the recipient of such compensation or
payments. No award of damages shall be recoverable for any period prior to one
year before the action was instituted. Any award of damages against such recipi-
ent shall be limited to the actual damages resulting from the breach of fiduciary
duty and shall in no event exceed the amount of compensation or payment re-
ceived from such investment company, or the security holders thereof, by such re-
cipient.

(4) This subsection shall not apply to compensation or payments made in connection
with transactions subject to section 80 a-17 of this title, or rules, regulations, or or-

ders thereunder, or to sales loads for the acquisition of any security issued by a



registered investment company.

(5) Any action pursuant to this subsection may be brought only in an appropriate dis-
trict court of the United States.

(6) No finding by a court with respect to a breach of fiduciary duty under this subsec-
tion shall be made a basis (A) for a finding of a violation of this subchapter for the
purposes of sections 80 a-9 and 80 a-48 of this title, section 78 o of this title, or sec-
tion &80 b-3 of this title, or (B) for an injunction to prohibit any person from serving
in any of the capacities enumerated in subsection (a) of this section.
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2 Gartenberg v. Merrill Lynch Asset Management, Inc.
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T A7 F AR L Cld e H 2 WIRER O — | FRR T — > (ST 4805 5K
BTELWIEDTRoTWTHET) LLTONTTIAM 20— PREFTESNLI L L
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DFFA % LB L &9, ) FIEHEICGUTHRICTESE DS 5 2 L OFFLE 2 REIFR L 2o
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FTTIL Au— |:> RMBS 4 'y

Mortgage
bank

Mortgage

mL—F

I

V= H RSN OB
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PRE T BAEH LR mIZ oW TY) A7 EMORFES 2 @b L T\ b, 22T, FRE
DREDORI 2 W L fERNED D 5 22OV TR 2 1§z KD 2132, FEH Lm0 AT
FE R EENEOIEORT DL Lo TWV D,

Bk >, I0SCO @ [REHALRE i B MM AR D 7 0 — 2NV B | (4R 2 T e S0
2R3 2 EHUTIHS O 20124 8 H 6 HAF 2 A &~ b CTld, #HxF OFES LM & 2 Dt
TIITHABAR BN 2 23X & T, £ 72, sponsor DA H$ 5 & a A FAHRLRHRIHA
HADBEEA Ve, SRR LTS 2 B S €2 BOBEVBO5N TV S,

B, gl oY) | FERLRERICBR o 72 2 L Tld e wds, FHEEHLVIZ ML —2 ¥
T L WERRMLFRFREIH S 2N N5 B A7 DOFHE, FEFALDA T2
F v —OBRIE, WERREOB A, HFRBHRIC OO, FHREILIZ &1 728
LIILELEEDLSL2HT., FINTRCE LT, FARAT v 7 7Y IT74 7, HxH
BAERLRE IOV TS R0 5 Z EDSUREN L. S5 R IBFHDPLETH A ).

— 199 —



BbHhIZ

AERLIE, B L o TEEREFROLHILICETL2bD0TH Y, HEELLEHMT
bbho Ihe, KEEHRITPEREmRERL LHERER 2F) T2 8, T2 &
B 7u—7— - FEHEREEET D, SERLOEFH L) A7 07 2Ny ) v IR E
W) FEFM LR R A L7722 LAY, SHOMRMET GO BEZH NI Lid, BELE
Db aBh, EHELUIHEYLBBOT, LT HORELHAELEH) LOTH
5%, (2013.2.14)

— 200 —



(i3]

2008 4F- 10 I id et~ o in T, #r7z IZER # % b 2 B0 K 1% 4 7000 PV 23 A
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%449 o RMBS. CDO (ZBIF % CDS HUH 2 BT 5580 F& L THRAD CDS Hl5 %475 TV /-0t
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HoleZEHDLVIBHTHEY ZHOEFPH =AW H D LI L b,

VT TIA a0 -, V-~ - vay s, SRR, IR L v o 2o MO R ORI E
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