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T A AERENZBWTIE, BEATHORER 3 A NS 7T A Ny — DN EE
RERE Y HEERELEL L CEHOEHS R SN TEL, AT, [ U3k
ETHLF—A M) TBIV=Z2— - V=5 FIZBWTHBEOESREBERIEN EO X
A BIE o TV B DDPIZDOWTHA L7z 2016 4D Nicola Peart & Prue Vines D% °

AR L 2236 2 OB A BT 20 IT R COMBUIHE > TRRFEL <A T 5,

K XlE A > vay sy ay EfERICIMA. 42D = b b, H2HETZ 21—
V—=J P, EBIETH—-A M) TORRIZOWTHF L 72, & 4 ETILES B
REDFIH SN HEHICOWTHIIL, F5ETIR, HEERETESHbEICS R 58I
DWTERET S,

Za— V=Y FOETIE, #FREEELES ) SHIEL LT, EFREE O E
HMER), &AM EEME (joint tenancies) & EHEE#45S- (family provision). 1856, 4.
AR SIZOWTHD o Tnd, A=A MT Y TOETIE, TNHIIMA. fAIE
EHLAE G, FETIREO W RERRIE A, BlanyEE (national estate). Frfedy - MEIAHR
HHEL SO EREER LRI X M ERMKTE & L To Public Trustee 7 El220WTH
MEtd %0 HEMIZHECFLEA > 7T Y FOMRMOEEREZFFOEE LTIEy - T—
Dkt A 2 MEIZ B 2 8E BRI @M L ERIZOVTHH T %,

KL DE 2B~ AUE, WENZBWCd, S WERE. Eairfiz So#Es8 Tk
FIRFICAH SN 0D 2 Eddld 5, 7, Bl SECROEW RS, FESLHT
KRBT ERHOBEIE R ) B2 2B b AT Tws, 2@ % i uE, =2 —-
T—=7 Y FDIEH A BELEAM L 72RO LSO BHEA S,

I Za— V=9 FEEF—AMTY THEIIBITA
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Yo MEE S ISHALICASTHS A 7Ty FOMMRM E L TR S, L0
F—=AFF)TOFELO—FE L T=a— I =TV PRSI L IMEF SN TV ED
bHDIIEHELARICH L, FOEAE L TCIaEy - O—%2FHAT LI L LIET 5,
BHElE OFEFEIT, aFY - U—, Z7 (T4 2EFET L FHT2FHONTH S,

Z LT, B LW EARMO EIE, WEIZB VTR b &l & R, )y, EF
REFESIRHICHC NS, WMENZBT, ek - ABEIEUST 225, ZoMoR
Mz GO R 2 EHEREDEE LT, TOFHEEHMEORL L, FIZIX, AH Y ERE.
A RBRIEHE E CIL S M SN TW DA, 3L DHTIEENDH L, F—AMTYT L
Za— - V=F Y FTE, —RICEFRBEER T2 EIC X 2HEBRE 2 LI E0 CRkiE
P—ERERETHY) (BRTLHIHIC. =a— - I —F v FTIIERMEHE (Property
(Relationships) Act 1976 (PRA (NZ)) * 1285 DiZxt L, +— A b5 7 TIEBl AW
#P (notional estate) HEZR &% V5 1) KA HH % MBS % — R HI R AT
HETH b,

Z0 &) bl R T EZ KAR72E, —a— - U= Y I 201X, 73
AT Z LI o T KANOWMERGTOBHBENEHNZ ETHb, FLFEOROM
SREERIE. EmEIWRANAE S TH L e B4 4 (Superannuation) 23 AHEIZFIH S
NTWEA—ZA T TR, BARMLOHETHLI LD, =a— - TI—F L F
TEHFEDFHEIN TR, DUF, WEICB) 2 ES5REEEZ FEOHIEIZOWT, %
HETo729) 2Ty TD L) ESHBEEI;FH SN LHB 2 EIZOoOWTL I Z MR
%o

HE2EII—a— - V=TIV FOEFICOVWTTH D, —a— V=TV FIZBWTIZ,
FRELDAMC X 2R AN B 255 1E, BlERIC L o T—ERERIRINTB Y . BEM. 5t
AIEIZBNTREERL T2 E0 5 OFERVIE RO N L, BAWIZIZ, 66 MERE.
Aairbid, BESAEEE LKA SN DS, BRE % & OWER % IRFE S 2 BLRI
% (PRA (NZ)) IZEDCHEKRICEM L2V, DT #EREHRLZFL D BHlEL LT,
AEERAEE O M ENMEFR., &AW #EMH (oint tenancies) & # I& & i 43 5 (family
provision). f8&t. F4. ARz SI2OWTHERLT %,

BB LISV N— M — DM ENERN L EHEWMEETDH 5o HF/3— b F =220 T,
2019 SEICHARTH AEFREE ORETED 720 OMBFELIEN 7 ENz0 & AME°, B



W= F—EHOBSRE & b EFREIIRLRD . AFREE, RS- -2, B
ISR, SERI DA O IBIHE k2 X % PR3 (Property Entitlements) %52 %, 2O
AL E I OMDOIR#EL G- 2 2 WEHN E RELENTDH S,

COH— b —EHOEIR X, Matrimonial Property Act 1963 (NZ) (1963 41 &
k) CHEAINIZ MEREANOZFGEGWTEAINIEE 25 2 21RO FHIE, &
JENDET LR EFIIIHERTH 2 Kl ZEGE % &2 @BV 2 0550 . Ei
DYIENZD ol &b, T 1976 451 (Matrimonial Property Act 1976) 12 1),
5 AR - 5 =3 & AIREEIC & B M EE DA D W Cid [ 5553 BL O 5E | (“presumption
of equal sharing”) 1Z#&OWT, KA M ERA A L7z BHNIBEBO A IZEH S
T&E72H% 2001 AFCIE THEAILAY L FERDOA LSS, 3FELLFAFEOFFEEL HENh
b EN ol G [HIAIC & 2] (Matrimonial Property) 25, [BfRICHED
W] (relationship property) ~&ZEH X7z,

FARMICIE, BRENR L 2201, FBELTWALR, K. 2 OMBIfRk G 1S L
TMETH L, UL, BFEEOEETHEOMELZIRL ZWIR) L W BRED H o7
D ZORIERINNIPELRF G 2O L HTBIES Nz, 7272 LT ORI, &<
ETOHH WV LEER QRO AT, BRI 5 O L HHIZ T RTH D) . B
PRRE TSR () OFdmdt A ] (“deferred community property regime”) &%
Ko oND, ZORIEEIC L 2RHEELZIT L0 E ) IE. EfF = N — IERFHEL S
D WEIFLC LEPPEORPEEROWE R &, BEMG CRISHO 7t &5 ok
FAHRICEM R 2 WA SIS SN, #IC8 21E, A= b —B &0 M ED
KEEFTA D L IEHA L T2 5A101E, BRI ERIC X 2 RE AL 4 5,

F 721993 I EERL (estate duty) DFEIlF Tlx. Matrimonial Property Act of 1963
(NZ) OF CTOEFREENOMERN G5 ZIERBTH o 720 FARMIZIZ, BRI E
(PRA) O T CoOMESEFRIL, kB L OHREEER 2D FRICERT 225, H5E
BNZEHFT DN ADOFEMIIIZ SN TV D (RADPES TR 2 ZP L7256, £
7oiE. BHPFTCE A2 MATEHER L) AT T %BRMENZWIEIZIE, R’
FH 7 EILBINIZ Family Protection Act 1955 (NZ) (LR [FPAJ &52d) 12&D ik
LUHETH %o

GH M (joint tenancies) ZFIH L TWAHEIZIZ —HD/8— b F—DFTIZ L 5T,
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BEXFHET. BB O/ — s F—I12RET 5720, BIRMEICED < aEFEK
EIARETH D, 72720, FIEHO 7 EEEEH NS L CEAMEL & ORI E
PO EETEFEKEZRD ) b LA LEIUIHERN TR, BEREAERY B L 35K
HWHToF=E (leave) 12X 2FETH %o 200540 Public Trust v. Whyman /g ® 1, 5l
NI B T2 X— b F— L HOOMEOEAMENLZITo 722 LI2 & o TREN Y
K=t 22T oNGL o lF B TH S, HIEEHO 12 5% & 14 K OF I X 2 5K 5HE
W27 o 720 FHIFTEIM EES 8% R0 GHIED SRHEN R TR — b 22605 L) 12 L7
Z 2 CIRHIMT AR, ARG 5 IXHIFE R 2T ) A5 H ) 306, SAMEIZL 5T
FNSDOERPEEIND L) BHEIZE, HEDPLREINLIREEV)ILDTH b,
D& BHBEORIME %% 5 DA, 1955 F KR (Family Protection Act 1955
(NZ)) THhb, ZOFEAIC L, [#Y) 8% | (proper maintenance and support)
M ENT W EFHFT IR L 72561213 GFWEZL &b b B ENY #ESE % e
L9 %, BEMLREORRIZ, EF/ = b — F Fk. #T (stepchildren). Wi
\ZFEEKkME GEIEEPEST S Family Provision) 235-2 5N TW5b, 728 FNLEE L%
ECiEa ., BEMICHIZLZBRATOROONDLGEVRH 5. EELZOIX, LT LK
ADH G512 B CTHTFBROEZNE 2 T8 L7278 2 & o TW e Th b,
BARI 22 TR & 72 2 03, [3#Y) 72432 ] (proper maintenance and support) % 72
L7z &9) 7 Tdh b Williams v. Aucutt (2000) * Tl Support 1&. Maintenance ($:3)
IDBEVERTHLELT, FELDOANEIIBWTERT AL, BLEEr 52562 L
(sustaining, providing comfort) & & ¥ T HFOMBEM LM THL L L7ze T2b b,
HISHEW T R — 2T o Tid % { RIENORE Z RO D ERTEE 2 B b
D& T8 TWieh &) pdilbiis, EA A, BHENICHT 72 SN TV BIEEIZIE,
VIOBESH T o RGESH LD, WICEHOMELR DL IZE0hboET. HE D
WM S EEOWMESG LT > TR WIGEIR, MR ERO A% S FRMIYIZ
RIED S OHfr 2 ERT 2 & L THHFTONADPRDOOENLEE5bH L, 2F D, @)%
HR— MBLUHELR SN TRV EHII L2581, AEMED S OB RS 5% £
LA ENTE S, TOEKRTIE, EHFVERETIESAERREL C3Te2%dbDT
E7Zwv, L2LZof#EHETH/ N M —HOEFMEICHLTOATH) ., i
DA o EFBEE BFH%E) 12IE FPA (RIEREDR) 1S X 2HIRIERIET. 4k



BEARLE L5,

5212, 83t (Trusts) IOV T TH DA, =a— - V—=F 2 FlZBWTiE, +—A
FVTICHART, BEPESABNEE LTREREEZRIZL TS, HERFHLTHI
L BAPRI B X ORKIERGERIZ X 55K D ) A 7 E#@S R TH L, 2L, SAH
€ DM B HIERFEFE RKIZOWT, FHPr—Kam & L TIHENTH ), fERAFE
D HNDLWRENN—EREFET Do SO ENPRKERBELE LD FIIRIEWH O T4t
I0H, BN —Z2HUTLIGELRERCED IS W DL o TERLD
FHANEEDP T D BITNID 2705, ERIEEETHIVUL, EHED ORI L K IGERED 2
SIS CGERFRMITETH ), CORPEEOTINE DRELEREAATVS,

F—=A PV TICBNTE, BREENFZIN TV T, FiEfREZ HIWE L728Lam
P (notional estate) {FEELA V. RAIZ & 2 HHZRMELSIZHFI2INZ ST b,
ZIUIHF LT, =a— - V=T ¥ FIZBWTIE, Ef/3— b —OBRMEEL HES 5
HIY & W) EEH R B GE S NI2GE ORI R & 70 5 43113 H 555, FIUIIEF 12
BRENTH L. 2F )., BLIIANRESABEFERLE L THERET 5. ERWIZIZEEROTE
BB, HEFBIHATHIUL, ZAELIXHELHTEH LT L2RE—HKUTHY . H
SDZEE L b LB OEGHED L OB EEL RFEFT UL, B O R L [HEkD
M2 E2TE& %, Thabb, BREHDEM, THBESHESHMEET, ETTOED %
WZEHH D SHIPADRITIUTIABHE b v, MR 2 SHFIE L - TH 5
T SFTATRRBOEE S b O 2wy, BREREOELNHE TS ZHIUT, &
FRREPSCWIIER T EAIZENDL Z Eidh v, 2L T, RAILLET UL, #EHEST.
KRANDPIRE L72ROZWE OS— b F—, Tt L) ICHEPBEIT S,

Za— V=TIV FIBILEHAHZIRZERELT, A=A M7 TERELE
%5 DE. BREREICRTABOA 37 "SI THhbL I EThHhD, FYESIL -7 A
v (BREEHEOFEZNOMH) LHEB D 2o, BESEZO I X F2YMEv, T 7-1H
NFTA (personal tax) & ERETHIZIIN U THEA R\, £ LT, EERIX. 1993 4.,
B GBEE 2011 4R ICBEIE S TBY 5 L OYAERBIEANOMEREIZ L > THMO 7 4
Vo PO RCKHHATE %0 AFELEZMEET 2MEHE R WA, BT 450 77 AT 40
FHUEOFEPFHSINTBY ., EFEME ) SWFAHRTH S,

COLE) EHAFPFMHSINZHHIE32H ). OMFEMm. @OfFES. BRI EERICHE



DGR, EEEE S (family provision) DEIEETH 2 & SNb, Eko X9 I2fE3
WD Do TWITA5EIERENTH ), BLoESHAEHRRBI AN LI TH 5,

EHEERAEIC OV CIE, 2007 SEM EEMED: (Property Law Act 2007 (NZ)) 8 & UF 2006
AR H P (Insolvency Act 2006 (NZ)) 12& V) BT HEDOHESEHMTH S
EDIVFEDEET, 2 ORMWEIR S ) EEE SRS 2T 5N DIERENTH %,
IR D & 9V A/ S — b — b BRI EEME 12D < FE RO BAE B O VFGES LI TH 1) |
EBELBFFRT 20ERETH D FPA (RIEMRFED) SIRTRICZRMEEBIT ORI
DHIr o T 2\

B L CL ARAB G ERSTIE R, 332274 TOWRELEHT LEEROES -
ALEE T 572012, SBER~ 4 ) RO HHRE IOV, FEPFEINICAH S LT 5,
S ICL A HEZLS 2T 2 FEE LT, BRROFHEIFHINTWLEDTH
%o

H3, FELEMERTH L, —2— - Y —F ¥ FOES (pensions) HIEEIL. fEHA
N—=Z2DFF RN & B 50E W4 (NZ Superannuation and Retirement Income Act
2001 (NZ)) THb, ZOM#KE, ERMIZESREREIZV), —2a— - V=5V F
TEAED 65 UL EOER K U7k E#E1E, 20 s AR 10 SEMOEEL. D B 5 4FEMIE 50
ML ETHEEL T EEE, I XTOEMI4 NOBRTZIEITRE L >THBY, 66F
FACOD 6 HNIFEENFEZLWATH L & ENTWVDE, TOTHRMEITLTIZ L - THET
%o

5. WG ZREERIETH 5720, SFIIBUXRR OB S REE&D 7555 (65%-
725% FEEE) Lo THBY) . OO ODOHEMN LB SRS N T D, 2007 4, 1T
EIMAOBRESEHIE (KIWI Saver) (¥ 4 —t A /N—) 2SBUFFE TR S vz,
WZEPH 3% A 3 ~8% & D~ v F v FIIZ X DA RE S A7 4 C, Fin
AFIZ1000 FVDOR—=F 2D v T 4 7bxTonizleddl), 2013 FERET
220 HADMAL T b ZOHIEDFTIL 65 MLUBEMAZSFETHEH LS 2>
TWED IS, EEEA, HELREWRZ EOREIZENURTh o THrl S LT
FECHb, LIED L), =2 —-TV=F Y FIZBWTIE, FE&IT#ESRERETZR <.
A DI KIWT b i ISR AA T LD,

I A i (life insurance) 13 BIRIGICR AL O ZFEZ ST T 52 12k -



T, RANOWEE BT, EEE> D LREETREL 25700, HEERELE LTHELS
bo FRIFER L TVDH I L, EHELEOFEHNTLVWI ENULETH L, 72720, MR
FEMEIZIED (A S — M F = b OG5 ERER, v L. @IERES G O RO RN S
%o

BIEEIA—AP T TIEBILEERENETH L. A=A P T TIZBWTE,
KEBERBH LOERISHERBEHEIIOWTZa— - V=TV FERBER LA v
T A THEEDFAET Ho MENIZBWTIE, BER- EER I 22w L iddd@i§ 5, L2l
F—A 7)) TIEFAHOBOM EREIC A2 L EEBL, Fx 7L - 71 U Bih e
20, SHIERICHLTHIRER E» S 05EH KT —ERERD 5 Bl #EE
(Notional Estate) DEHNH L7202, —a— - V=7 ¥ L) HEFLMHEIMEV,
b7, SEHIAESHIED S &, KMAZIRET L2 LI28 D, ZIFTRTORAPEFN
BefHL TS,

B 1ICBIFRICEE D < M RER 2 # A (Property Entitlements) ' & & 4 W FEHE (joint
tenancies) TH 5o 75— M F—BRICEDSCHMESEIEST — A T ) 7 TlREEOE
BCThb. ZOMMNIA 7T Y Nk, BERIOAIEHE L, JEICIEEH S kv, 2
DENZa— - TV=FV FEREER L, WG EOYET. BROZHEEDTRT
DBEZOW RN Z ZRE L CHEET 2 HESBHINDH S,

BIPRIC D K MEE BIOTAEHIEE L 2 ) . GAEABEEIZOVWTIEZa— - V=T
FEBIAEICFIH SN TBE D . KPR EeTA T 253 E/ VKN TETH L, 2
DEFEMEEL ., BT 2EENESHEICL > T, L DF—AMTY T AETTICH
EREEZFHL TS, TOLOBEHIEOREN LZEEEIEL ZoTwd, E512,
SATOLFIE (joint account) b —#kMTh %720, HIREFEE L CHBH E & % 23
W7 R Y L BEIRYIC survivorship (EFENOHEMOJRIE) TR TEX 2, 2 ) 4 —
AT T TERFOMEIL, SFMEREL MHINESHIEICE > T,

5212, 830 (Trusts) 3. —2— - V=5 ¥ FX ) SFHBEEEK YV, BB X9 (12
F—A L) T TIRERGIABICNT 274 AL vy T4 THRBHL1-0OTH D, Mk
BRLICBE LT, FXYET I - I A UBLEHBIDSAAE T 2720, BiliEDO DM ER
BEl2T A v MAH Do DANIRBAFEE T ROMGBEII LCid, BEBEREH S Tw
72 Eb 2011 AFISHET LT A,



CoEH=a— V=T N QEFIRBHAMHOBIIPKL 2o TWE A5, KIKE
L CHELEELGFIEO 1 OTHLI EDMENLTWEETH L, TORKOHHIL
et b WEDOFI M 7% EIZOWTARNDBEIATHEDP R TH 5720 TH 5o FHFEIIIR
Wl EEGEEEICOWTL, ARiELR WV LESEIC X o TORNICEGREFTS
WRETH L. RADRAY v MIAWHKBZAGER 2 MR LoD, MEFHO X)) v &%
FOENBETH D, 72220RAEMIHR LY, 2070, ARIEFLETLIREE 25T
By, #HERBLWZ 2038 THD LT 5,

FBIEA—APTUTIZBW TR EELESEMEZH ) EEHIE L 2B
LTEMRBIZOVWTTH L, A=A T 7T, TXTOWHE IR CHL M AE S
(Superannuation) (ZHIA L Z& 0 AUEe 52w 2, HEEZISIZ, 2O XD R#/HII LV,
FEOZITHRY 1, 60 O ZHaIAETR OB S L TR —H AV 251 g TIER
BCTH Do RADPRC L7618, flEdE ez v LEREFICE ST, BEFESL %
Bo SEEDZTWADIN— b F =40 LA HOGEILIERP T, PHER TR WIa b B
BiRL o TBY . L) DI ZMADIEED % SNI2HE DT (Superannuation
Death Benefits) (FEE 2 ESABEELFo TV d, ZLOTROKKOEEIZFaEL
o TWb, BEPTEDLICDPHIREN VIR @HEIE, HEO—H LT 52,

MEEMMFE ST, RADBEC L 72 B OF WAL TE 5, 8HI2IE, WH
NOHLHDELRNE DD DY), WHRTTDBH 51554 1E=FTHIYRA TIN5 720 FE%4
MUBETH Do FHELH R ENAD o 2B EI101d, ZIMADIH IR I % <, £4
DZAFVEEATHETE b0 ZEBOEEITHOAL ST, WMH Db HIRUOZ LI
DWThH, WIEOEEZA A (Superannuation Complaints Tribunal of Australia) 7%
FAETE D, ANMERFE (personal representative) 2SI AIZIER S UL, HEO—
e LTSN D Z 8225, BBER T2 E A SN E12k, #5880
PR 2 FE0o

ZO &) ERHEIMA DEEDHFIE L. FSIIFIIL AT (death benefits) & FENT
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FEIZOWTH BIREESG 2L 5 L) BUEND - 7205, HRTIE, MEOKEG X
Lok T, TEHTIED 5 A Victoria INOFFH RS (Trust) OFTE THAEED
VICHTH o770, FiFEHE L. 20, BlalboMEs L CRIRCSELD 5
DIIMNE DN DB BE 7 LMUINR DM O EFZ T T, RYECRIEE 7 o 72N O TR
DI & 2 EEIZ DOV CTIIB &R & L CHERZ T E vk Lz,

RIS AR & e RO EERKICOVTH TS, F—ZA T TIZBWTIL,
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Bt AEHMENIC OV TR, ECHOMELS O3 b u— )V HHEZ R 572012
FEELTHWONEDIZH LT, E£I1200TIE, BT 2 @l 0B k% 0 A4 6 R 3
FEREZ > TOHWOLNE L) hoTE72, EIERDORED 720 OB RE 5 O W1
DAk, EERBHESHBE 2 RS2 2 L OMBEAIIERS T BRI TR
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I LI

Zit# (fiduciary) &, B OFIRO /- OIEELT R TH/BEHA ) . — N
THHDN, —RTHIEIEHEMTIE R, 777 = TINSHEIIB W T, BikIIERES
& LR (duty of care) ¥ H W, ZOEIIOWTHEREET Y H V) 275,
ZON—FVIEE L, EEEHEENICESCEEPERICREO LN, L EMTh b, &
FFEIC BT, B ZEED . EEERERIED CGIEEREEEZHIRT 5 710 T
RBLTE72OTH5. i)y, WU GEREBRZHETLERICBVWTL, BREHZ TN
ZHEOHRBEOTORALTHEEEZOLNTEY) ., BB 2REHWEI D X ) %%
AFFEFHIIZLB L E SN, L LS, Btk ho## b BRI ERE LR
EEINTHEY, BHFHIIBWOEERB LML), SfEERE L) Loz
BETHILETMHETHL L, EBRICLEINTVWE L) TH S,

COLIICHTAHAL L, 7R (fiduciary relationship) I2BWT, b 2 bIERER
BEED L) mx@lzRizTor, 2L T, HEREERIILILZZ 74+ —A XY M2k
DL - PN ED LI IFHIi SN ERE L DD, L) BEMDET 2. Tb &5
T2 LT, SHEBHEV ) FEEROMBIL D2 2 EREZHEOOH, &) 5 b4
%o

AEGTIE, TA)BEEHFEME LT, NS 2008 DHIEICBWTEZRBENE D
BERBONBLIY 7+ —AA OB alEadd s s BB, EEEHERICHESL
FALICB L Cld. #if8 (indemnification) # X OF#F (insurance) b EETH 575, &
BTIRMEH RN SBINT 5. £72. BB TIZ. TO8HEE 7 A ) HEOWA - BEHc e
EwpZ b e L, OREEORES ORENORBESICOWTIIIRERT 22 L12L

72\,



Stk b, WL, Bl L L CIEERF L AERHZH ) . KRPBETT 2013
COILEBRBETHL S UTTIE, FELTTFI Y = 7I—#k&HE (Delaware
General Corporate Law. AN [GDCL] & BEELT %) 1281 B4k (corporation) DHLH:
W) L%, b, SO F L L THITRE (officer) dEETH 505, KRTIE
ASYNCRARES

Bt d. FEHRBL LT, TOMMIIE ColEOFER L BRI PERSIND, T
T THEREFR VD L, TR RIE. SHO%¥R (corporate affairs) % iEE T 5
WZBH72o T, WHEOEERBERVE (ordinarily careful and prudent men) ASEEED
RETTHWS THAr)EETHVATE RS 2] s EFIVEESHD (Model
Business Corporation Act. L F [MBCA| EBEEE$5) . 7 XU H R4S (The
American Law Institute: ALI) 23 5 I —HRL — b H3NF 2 ZJEH (Principles of
Corporate Governance) 2B\ T, HRFBOEMAIVRENT VS %,

L LZa6, RN TRSEEBD . 6 Lo EHI R E Rk FORESREIZLD,
W1 S BRI R &S CIREREE TR 270 5 ) S8, 25k < BROE
SNhTwb,

2 EEAI

(1) BEFRFEHOBIE
FRoLBY ., FERGIE [EERS (prudence) | X [&E% (reasonableness) | %
KODLLDTHY ., ZOERKEIHLEENLDTHDEVZ D, LELEDS, b5
FHILFTLIMEICZ Y 7+ —ASNTWDEDITTIE RV, LA, HflE, BUFED
FTEx R BRET AR HWEH] (business judgment rule) 2S%E#H L T\ b,
REEFIBTIE RN, Fren) 22 AT & FAARW 2 T2 50 FRemI2iE, R brs N
FEETTREZ HEE (rebuttable presumption) T A & &b, 7TI 7 = 7RSI VD



FEEHIMTE A &3, [RAEORGH RS, B8 Loz 212H72o T, HIIZED &,
HFEIZ (in good faith). 2O BT AN OREDOFZIEIZ 4 A & IEEIZ (honest) EL
TATEI L 72 & w9 HEsE (presumption) | Td 5 % [FEEHIBD) JEHI % KGE (rebut) 3
B720020F, MR/ 2 EE X, BRI LFZHMICELBIC, BREBO NI4T F—
gz, ME T 7213ESE (good faith, loyalty or due care) ——DWFNAIER L7z &
9 AE SRS 24T (burden) 289 |7 FED A0S REICEII T A L BT
BICBWT, UETAET-RIEINESAB L OKRTEIZE > TREIZAIE (entirely fair)
Tholl LEVIATLHEEHD %

FARBNZIZ, FEHWEAN, W OBE2RO2HHZRET LD THL, L\»
DTENTE D, TV =T HImEmE D L DEEHIEIFEHIO T Tld, BUEE OB/,
HaH2ZL (gross negligence) OMEAICENLS LOON S| % Z LT [HUH A Y 274 b
WZOWTHIEMREA L, b L I3ME R CHE. IS (in good faith) 1THEIL 7%
WA, B o 72 (rational) FHEHMIKT A LEDOTE LR VERTITEIL2HA.
Fd, AEMICHHTERZ TN TORERLZFELER L 2VWEHBEKD LT (grossly
negligent process) % b o THIKIZE o 7256 ThUFAUX, HUFZ OHIWT X BRI L -
THEINL] Y L) &2HEFEFHFCHRIC L, [BHEESHEL Y A7 0
Bl 2 RYIZIHTOENE Z DR WVE ST, FAr DFIE, Bl EmEEEME (negligence
standard) DR Z BT TE 7z, 72 & RPRIRATEERFEIER L 2L VR DG TH-
Th, 777 7R, s ERRTHEIL 22 % (BERZHES 2700 0F:
ELT) ERLTWROTHL] N 2O X )1, BUHEBOREEHIINIZAT S 2O 27532
oML LT, TNPEBRICHEULZVIED, BREEEOOLNLZVDOTH S,

BETNEE, S THERBAREE, boEOREHY TIchzo COREEIE T T
TAZOWTHELE END, L) 2 EThHhD, BEOHALEENEEKIC X > THE
DI END 7 — Ak, T PTG CIRIR 2 B & —— YRS TIRE (waste) |
TH D LTI DD 4 (irrational) ] P % & & v o 22BN 5 ——ICRE S LD,
770 = THEEE D TEHFT S TR O W 2 073 2 IR T S i L 22> (not
measure, weigh or quantify). F4 13, 2 OTIRIZEB WV TZE NG (reasonable) T -
7o E 2 BHM L 2 BMEREICBWTRO 5N LR (due care) X, 7'HE AR
%1EE (process due care) 7217 TH 5o #EEHWIFEHIOIIEZ 32 D%, FHH2DO A



W4 (rrationality) TH» 5] M O F ) RREHIWIFERNL, L HWAED [HIZH -
724 @ (rational) ] THNITINZZBDOLRVIEETHLE V) ZENTE P, ZOREY IC
BWT, MR OSEEI ST 2 ER T LI AFEAITH L E LW B 10

(2) ITABEELEEREOHE

T E R T RUHN I3, 4T 2 2% (a standard of conduct) & # AW (a standard of
review) #0HET AL DO THHELFFESNL T fTARKEL X TAE (728 2 1 XBGH)
WX L CEDOMEFITREBZHEZWLNICT L0 TH Y FAILME L 1E, BHPTISH LT,
TAECHEEERT2BEOHMEELZHO 2T TH L, — KM, ZhH D
DHIEIZ =T 52 EH B\, 72 2 RNETE (tort) TIE, ATAIEME LT OER
(ordinary care) T®H ), FHARELAEITHL (negligence) 2D EEEDFEEDORIMTH -
T, WHEF—FTE5 L, SHETRINOPDEEL TWwWh, Bild & B,
777 = TINOREHBIFERNC B Cld, ATARBILEEOFEETH L2010 L, HFadk
HIZEBETH L Y, DX, FFAHEEL ) BB RILELRA L, EEES
1 SR 2 B OB N 25588 & N5 #iH % 580 T & ISR HIRT R Al O Z3h d
%o

(3) #EEHIMTERR DIERAVERR

TEEHIWIRR OB ICH 5% 2 51, —IISKRO L) ICHE T2 % 9. |/
Fe& LT, BREFE A OSHAW T 28ED) A7 25T E 50T, 4 DAt O
BIZIZV A7 ZAMEL TEIL S W (EBAREVATEESTIILY) EEG I EPEE
End % LaL. bl UAF—RREHB O ELE U8 0B LI THRETED
FELEMbNY 232 L, Wikid. 7y 7494 FOFRIET L ErOHE LIAEST
ERVOIL, BRIZOVWTEZOETIZOVWTEHEEZMbILb ) VAZE) F—
DOIEFFRICER T2 %, ZORKE. BUHFRIGAZICEEICR ), RELSRTEIL WY
AT e T2 0) GBELFEI AN NN TEBENDND L IR EOFILFICE
TEFT L v FEHBIEINE, FHINC X 2 HELELRD D Z & T, B B
WCEHMET A E R KEEHMEZ 2 L) 5 L) IRITEMATHL LR L, 2L,
R HIBERNL, MEOFFZOBEAASFBICEE LW EEZONLITE (VA2 - 7



A% 7) ZRRHHRIART 2000 LTHNESTFONLDTH S 5,

BB CEHFA, TTVELRETH 2090 2 IR ERIERITKD o 1 REHIH L
A7 BEE T H 2 DANEIZ B FRE RIS D o 7o & & IEFEICIX B TE 5D
Thiud, BEHEFENOLERIRE CERINLTHS ) (AT EE S EEE
SBALTVWNIEEEZRNL I ENTEXL720) L L, HEIIIEHI 2R - TR
W2 % 3 2RI X0 Tld R wo T, HGikiE, BEEowWEELsERnc, YA s -
TAX VT REZDEIBEDTONLBEDTED Y T L) BEEIX. LD,
HIFT AR AN A 7 A (hindsight bias) 1ZFE0) . BB ) A7 - TAF 2 71T LT
TR T % 520 2 @I A R T H A IR 4T 5 %

FOIF, REHIRIRH 2 8O 28 s LT, O&tCdtkc 2S00 xh =
ALWEN ANSNT WS 720, FISHKA R GIRY . #EE S REORFIZEARNIZ—
BTrLEzons L QBUANIFEOEMRCTIEL L, L9 LL#EYRHE% T
TEHIPH L LIEIRS VW Y RLIELIZRTONS, 209 6. QOEHATOHIHF
BEJT &) BlrUd, BEEHIETE RN BV CHEHPT SR HE O 7 0 2B R 2 B TR
HTETLHIELLEOHEET S, HHFDD o IESREEHWTO 702 22D WTHEEEZITH
EOEHIZIE, FBHITE BEHONEIZOWTIZRE b2 ) HEF 7o 2120w Tid
—EDEERNIDV DD L) RN H DL EEZONDLDTH D,

-
—

(1) AEDBEF—Van Gorkom EHDOEE

AEHTHRARD LI, 72D HEINTIE, B OEZRRBE RS L CORER0H %
PR B BB SFEDHIEEIC L o TRBINT VDS, ZOERELST2ODT T 7 2 TIT
HY . MO ZIUBRET L THC MIZIAE > 72,

T L TN TREFREL KRS LVES R INDLEERE o 720D, FS7% 1985 F
® Van Gorkom HF:% Th b, Ziud, BIUEE % 1) 72 Trans Union #E O & O
FERBENDSFDNIHETH D, BRSO ITEPEEZE T T AL, ORI FH 24
BT VIT LR LEICAEE Lz, LAL, 777 = TIERESHRIL, BRSO
BHIED AR5 o728 LT, HBKIC X 2EERBEER 220, FHREWMEL, [H



ek [RIEZAME] % 0E L CHEREG S E T30 fBFENEELRLEY,

COHPIE, 7T 2 T IMOSHEBIIKE 2EEE 5 2720 D&O RO IRBE A 2
BC AL, SHIEREL IR E RS A 2 LB EEFH L) IS h o7z DD fEHE
RIS LS B 7280, 7T 7 = T FES (the Delaware General Assembly) (X, Van
Gorkom FHOBETH % 1986 5. 77 7 = TH—feXHEE A IE L. TRl Tialk§
B¥72743C (DGCL §102(b) (7)) ZEAT BIZE o727

%4, Van Gorkom HFFIZ 2 TRELHEEL L o TZITILOENTzDDe ZDOOW]
REMEDE 2 5% P B3, BERICERFEEELOTED RS /- 2 & BRI HE
ozl )R TdH %o Van Gorkom FHELHNIE, WA S o 1 X HIEEFRH RN
JERBEBE LT (0F ) BERGERZ LI HEREELEZADINL LIV E—
BICEZOENTW L) THD P RIS, BUERANERFIHER L > CTHIEEZ RO LN
B2 EIEHEIGRIDEEVE —RKICEZ SN TV E 35 L, Van Gorkom F4-H]
IR DOMATEZ RO/ L BEFRE 2HEL LTk bz e LTH AR EHE
TiE %o 04, Van Gorkom HF0Y, £ D& IZ & - THEED V) LITFEOA 2
FREZSTZEV) WU TD S0 WAL LGEICEBRNIBO LN NRERDO L AL
FTLOWME TRV, 2% &b, Van Gorkom FHFOFRIZ BV CTEHFT A B E O
T2 R0 7 2 LD TR 72 B A7 < e ®, > F 1) | Van Gorkom FAF: 14,
HERZ { OFENEFE L TE2 LD Sk L WEME R BT L72FH L LT2iT ko
SN H LD TH S,

(2) REFRBEOEE

Van Gorkom F % 513 T, 1986 FFLIETHEINTZDIE, RO LX) HELTHDH
(DGCL §102(b) (7))



§102. SEFKDNE

(b) AGe(a)iH 23D & E#K (the certificate of incorporation) IZHET 2 LENH S

FHIIMA T, EFIIE, ROFHOWT AT RNTEEDDL LN TE S
(7) HUfE & L COMERRFHE SIS 5 R HER IR 2 Bk o &4t £ 72
FHREIS T 2 AT EE PR L 22I3HRT 553, 72720, 225 45EIE, (1)
WG DAL £ 721 3R EASK 3 2 BFEFFHE, (1) T% v (not in good faith)
725 L CIIAER, 23BN AREATAS L IMEOES R % & 4T
#H L IEAER. AR 174 & (BIHEE  EELE YR 3 OHRAHUS 2B
5 D), F7EWLREIHRE RS IE B ANER 2 L2 50 505, 1248
% B DEAL 2 PR T 723 HIR L Tl & 22

IhuE, ERELHOG)~WIZEEY L2 WIEIIBIT 2 X ORE 2RO LD TH
0. ZOBEABMPILIIEHIZ K S ZOHEICEI S RTELEIL, KO FESA TR S
NTWDLEITHL, /o0 TI7 7= TINBINEGIEL TLURE. 777 = 7IHIDALOM
bRABORELHEEZRDDL L) IZh o725

COBEICEL T4 MR L TB &2, B0, RESHEI, WROEEERB LN
HEZHRRT 55O TiER\v, BEFHEDTOERET 201, &< $ THEREFRFERIIIEDS
FETH Do L7zhio> T, BRI E LTERL 1 THRARZEEHRBLZEIOTH .,
FRW R, Tob ZIXFEERBELZEH L $ 22157k (injunctive relief) 1350 E4:IEIC
LoTAFsnen,

BTIVRBERBEICR L HlEE LOBEIE A O X 9 12 Van Gorkom H# % 37iE12 L -
Tk A2AATHY ., 2Dz, TEHRICL2HEEOETELY S RET 2T E %5
TWb, TOMR, HUiIZ. 728 2 EBRIC X 2RO R E L TRMHIEENE
C7ze LTh, Fil)~Wownghd (728 2 ITREREELMRERBER 1S4 L
WD, BEAM bW L e b,

B, FEEEBEICIOWTIIEEZ BN TH . AWMERITAII OV TIIREDFED
BN, 22T, REFBEICL > THRET LI LDTE %W [AFE (bad faith) |
NI DDEE 2 b TOHIZDOWTIE TFRLB)THETT %,




FEIIZ, 777 2 TN SHELoRESREIR, S EFTRHIREZHIRETLHDOT
HY | BRSO EBIITOREEZ 2T 7-37% B (officer) 1ZZF DX FRIZE T N\,
PATHREOFESHRG D FIRIE VR A TH S0, AR TIZEY EiFRwv,

(3) EME#HFS (the duty of good faith)

CTETHRRTELLD I, BEEHIT, WRIROEERGERL (E#kzaT) 125k
OEERZRIRT 25D THH0, AWELRERECIZOWTOBERZRIRET A2 LI TE
T\, L7280 T, HEEFRHER & MERBER ORI ENEEL 25,

777 TR EFEIC L o T[4 (bad faith) ] OEFRHH S 2 & SN7zD I,
2000 FARIC A TH DT ETh b, 777 = TIEREEIZ L S & RIS EML.
FERBENEF LTI, EREXPHL00 E\vo T [AE] LEHiENLDITT
F7n P, PRERBER E 257201203, BEREDEOLOPERENL LRENT WD,
BAARMIE, [%#% (fiduciary) 23&HOREOF L % X5 DAL B 1 TREEKIZITE)
L7236, W SN 5FEED (positive law) (EXT 2B TITE L 7254, 7213,
ZRBVATETRERB LM 200 BRWIATEHE T, TORBFOEHRN 2 EH (a
conscious disregard) %R L72%E ] ¥ AT ST A EMENT VA, Z LT [HE
ZRT H720IZIE, PR AT PO RREEHZBEITL TR W L 2o TRy
CLERETLIVEEND, INSLORIERT I LA TIE R < BRI ATE R
HEC X B EATEZ O 5N AT REIIHLUERN DL 5T s,

VAN

DEXHICE LD LROLEBY THDH, Stbidk b BEFRICIIERBZFO—RE L
THEEBERBEDVHRIN TS, L2l Hfl L Wb oI EI2ZZO 5N TB D,
RO R L L TR EPAE L2 LTH RO 780 ¢ A ZE#KDS 2 VIR D |
PRI E T EZ Wb v ) B SRA SN T 5, F72.1980 LI, 75 7 =
TMEELS OMT, MFEICE D ERICHRIR O M AT 2 e #PICBRES 2 R
FHEEEDDLZEDNHOONDBICE 720 TRHIWTNG ., EEFRHENIC X 2B
DEEERLRET LI EZEBINTELDTH D, ZOWHRITIE. BB I A 72 H A K



FE2RT L IHRINROBIELLH > THETH), G LAINZHIET S Z LS
LW VI EZHDPEET S LT, TOEBMLIEME 2301k, RFIZoHdE
Lo THADERIZEHEAED) A7 ZF BT 2 LTS 5D T, REFROB LA 51T
B D) A7 ~ TAF V7T 2 EHLFT L, LWIEZFTHD,

COEHIT, BBV TL, EEFRF TR L OO TITES iR O F AL % i
BR92 HIaCHIE) - kDR L C &7z, b BT, pHERE TE A EOFRE L
VO BENSIER LSRN TEL, £ TR, BRHIZBVWTEEDLHIIZEIALNTVED
259 e ROMTIE, BEEOZHEZEOTERL LTI LT 5,

I EitozitH
1 FEEG

BREDOZELE S . i & kR, FRRfRE L L CEERRBB I VLERBYHE Y . fi—
fEatHd (Uniform Trust Code. LT [UTC] L B&FES %) (2 XU, [=Et&ix. EF
DOHM. FHE, FEREFZOMOEFLEEL T, BEDH5HE (prudent person) 759 %
IIVICEHEAEHLRTNE RS v, ZoOHELTH-TICE L T, SitEE. A3
ZiEE. PskB L UL (reasonable care, skill, and caution) %K< &L S %]
BEZRIATA AV P TORABOEZ LS TWD %

2 AEEHIWEI O A

(1) BEFIRFENORE
ZHBEOFEBERBERARDLEEIIOVTE, SO ICHE SN &9 i
WIREANERO N T b olze $hbb, ZEEIZ L Z28FEOEM LOFIMIX, NEAT
FEEU L, BB EFEOHRLEE (objective reasonable person standard) THA XN
50 DF N, EIHTIE, HHELIERR Y TAKRELFEELES BT 2, EB %
AFOEBRBERZ L 2HEL RO FHE, RO RIZERTHL I L L
BT oL, N ICEHAET RIS L LIS TwD Y,



B, CCTHEEZET 2O, #EHMEINSEH SN ZWrL L vwo T, ZEED
HEIDBRIMETHFMEN 2D TIER W, L W) HTH L, ZLEITEEREIER L2
NEIDE, B E TUHRITENT LN BEEOFF IS L CHIBF S5 0 #REHI
JFHIBAIETH D L) ZEDEKRIZ, < T, ERET Tl &) 2B THEAIEED
BOSLNDDIF TRV, LWL TH D,

(2) FEEREYZIEMMELIRM

ZEEE R IR O X 9 72 2 & @A L 2 WEAHT & 24105 2 RO WT
. WL ODDOFHHIDTTERTH %,

B2, BiLoZWEHE T, SHOKRTELIIRLD ., FHEEEEZ L TWL DT TIE R,
V)BT ONDL, TNIRO L) TPy 7 ThY ., R OO EHHERI O
BIFHDOWDITER L OFHATH 5, BitoxmE L, BHOBIH L ThidkEx L
TWRWVODPHE THDL ETH, FTHIELE L TR WEEIZBT 2 8N 2R H 1R
SEWE. U A2 Y (risk averseness) TH 5 “s ZHUIK LT, BMIROZLH X, %
W E R EN AT AHOEEVI/NEL B )DBEThHL, 2F D, FELTIE, —Fi
R U723 ORP L AT RIS, ——ZFLEDS, TR EDPOATHRR VAT 2 LD BZ
N 5o BabEDS, LB DFEEFJRBIIOWT, ANFEATA L RO RER A& %o i
WHTADIX, B OBRKLZYV A7 - TAF 72z B50L LTHBETHZ &8
T&2 " WETIUE BEENLREIRICBVL T, BEHEIER 2 #H L CF TitHE I
VAL HELEDLUBEWNRZLVEN) ZETHD Y,

B, MM iR s LC, At EORENIHERW S YTV TH ) FHli LR Tk
WO LR A NS Y, Thbh, FHESMH TR, BEMO/NNT 1 —< v A L IZERRO
BRI & o THIZRDEE L D 5720, BIETTRBIBEDNS/37 + —< Y AL HK % &
TAHIELRWEEE 2 )R, T L, BRETHANZEMEEOEMN 2BV T,
ZEREOEBRBGRIZOWT, TG4 v Ty 7 A e Ry F~—27 L LCFHIiT 5 2 &3]
HEChb, TOO, FEFRFEXOFEZHM T2 Z LB ES TH L (FHFTIC
L DI a A b RBEAO T X PAMRIINZ V), EEZENLDTH D,

BT, SRR D BRETIIZEE T T 2HED X H = X L0550 &) xR
WY RAMLH 2 Y BBV T, BB ZREDVZHE T ENWICERT L2 &



FHE LV F 2 O BT QAR L Ve EEFERCHM O UL %2 T 5 LE D 2\,
DF ), WD ERT 5 &9 2B ZHE @0V, 2070, TEtEOE
B2 E ORI T 2 ZBOTE 2 LS 57201213, &4t & AR TG 2 5785
BOWEI b, LwH)udy s Thbd, MIEGEREFICE > T, I L2 HEOR
b RTILEMFTLIEZTTHDL LR D,

B, FREtOZHE LEEM HBH (exit) §5 2 EAMIRNMICHEETH L, &
W) Z AR LERREY (EEES - BHERY) oWl LTET2ABLH S, &
FCIRVHGEFR D37 + —~ ¥ A D & R EIIHRZ T TRHT 5 L3 TE %,
T L. Bt (MBI ZBS R OEED) Cld. SREOETIIIFEE T, ZitHE
OIS FHIE L CIELR 2B EE S b, BRI X AREDNG 2 5N, 1F
- BEHFBICLAEENRILE N TV E, Lo uYy s Thb,

DEaFEDD L ERIIBVTUEL, S LR ) ORFEHBEANC X - TZRE (%
iE) OVRY - TAF T ERRET L LEENPZ L (LRE—DBH) ., @%#FD
EHBNRICBS LT, BHFPFRNICEORBERZHFEETHI L SITERETH S
LEV T (LRBEZOHE), OMOREA I = X LORGFHEICL Y. BT L 2%
BEX DT Y 7 — A XY D& REIEIAT ) BEEDPE G (ERE= - BUOBHE), v
VLD, TDEHIEZD L, A L RANLBEEROBIICBW L, &

FIWTERIZ 8 L 2w EIEEEESH L EEZ BbNb,

3 MBREAEFIC X B0k - B & £ D RF

L2 L, it BEORFREHIIEANIEERETHL LENTEY ., BitiEEo
HCHIBDED 255 2 ENTRETH b0 BAEMIZIE, FEREONEDS L UOKELZED
2. —EOHBEIIZHBERBELCN T ERBOONL, bob b, Thb bl
RICEEOON LD TIER C, —EDOMITERICIRT 5 L SNTw5h, LT, EEHEL
L CEFREFIC L 2B OEO DI REE SNLE L MITEBIC L > THEI S Tn 5
Wz, TNEIEICHE T 5,



(1) EERAEELL TOEREH

BROGEEIIBW T, ZHABEORBIIEANIEERETHL LN TS, £
T B OERNLEG Th 5 0FERH, STFF. FEERKIL. Wi EE#HET
HY, BBEOBBICL-oTEET LI LNMRETH 2 % FEHRBICHL IR, B
FAEEDOEDIZL > T, EERBONEBLOKELZEDL ZENTRETH L, /2. %
HBEOERFHFEC L 2BE2RRT 2 505H LESRH) 2EHGEHFICEDDL Z L
LHRTHL, ZOLH I, ZHBOBRFH L, EAWIEERETH) ., BiLEOE
BUS L o THER - BT 5 2 LD REE SNTWwd (ot b, —EORAPH L, TiL
2)THET %),

e, BRBEHBIEERCEEMINLOD. RO 3 H2 L4 e LTEITSH 2 &8
T& %o B2 HEAICIE, FERlFEH L, BFEDRROAHEEF RIS 515z H -
72 E TR LI b XERLIETHAS H)NENLZREMNNELEOL LD THAHEER D B
EZAH, ZOL)BREBmET VLT IUE, BHEEVERICEE L THEOGEL L0
THNLBHUAEAUETLO0ERLIRE L 25 P I, L) EEMRRME LT,
EDL)LBERBEBERTIEPVEFE LVDIIEROEN L OB TIRE L FERTH D,
CAUIEAMICZZLE OHIMTICENRLREFMNTH L EERZ LN L. BRLEFEDOHRYIZHE
5LT, BEPEOLEREEVEETH), L LAINEZEET 52 EZDOHWIZ
BT D, ERABDVEZHLOIX, TNERBOLILPEHNTHL (2L 21X, KA
SRLE KT HBICHERIBR 2 30 2 S E L Wi a R, BMRZEE KRBT 2 B
WCEE 2 HIR L CEEHM A M2 2 50507 F LWihaik &) ¥ £=10, BEITD
NAHELDL L PWEGHETLTH L, L) Gdbmillo—ok) ) b, FitHIX, T4t
BIR LT HEG L 2 nE v ) RS TE 207705, FBilz @ U T2 E IG5 23

7o T, BREH L) RELFHOLILTHEG T 2028 L2 EE RV, L»
IBY Y THD Y,

WO S EEHERET HANTH L RAENZOBRIESTZHE DR
BEZERT 203N E2EET2HEE V. VW) DO THDL, St ERLD,
THBEOBEELEN T 5 2 LB OFEOBIN2S (FBIWIZAT) ZE L, v
IHMEOITELEWI LIIRET LU EN DL, T TRAEDRY - BILEBENT 52
LEBDOLMME LTERINTVLDIE.H ETTHRALEDOELTH L, TOMEIZIE



LELENZOMERZ ED XD TETRG T 5D EAMICIIEHTH L&, L%
ZINRHLbOEHMENL, B, TOLHII, BtFBEERICEH L EESLHETOR
WERDLEZFrbT L, —ame L CEBREEORRFHOANELRDL L L
Th. FEtiEEO B RN MERRES IS L TR B R OREFEEIT ) N&LE

bdHhrrborEZLNDL S,

(2) HITEME L TORKOBIERS

PHBLEEREL L TOFRKEICE ., AN WDITTIdR v, FBRREHICIE. ERtHE
FIZEDT VLI A Y POBRRAEZE T L, SATERN 280845 (mandatory core)
BHbEEZEZHLNTVD, LI WL OO 51 THRETT %,
(a) JFEDTLLBERR

I3, XABOFEBLZTEEIILCLTLE) ZLETER VY, 2OFZHIE, 157
FHo [FRLE. ZEREEDVPRITREFRHEDH L & ZITRWoTHIZT 5] L) BlwEic®k
NCTwb (UTC §402(a) 4), 7z BERV AT A M A Y P THREKDE R FTHRE
NTW2 7 HplE LT, 797 x 7 NEE#HD McNeil v. McNeil ##aT & <o <
Woo [, ZEEEOHIEDS [V 2 BHFTOREICOIMS 2] L DFREOHR)
PEIZD VT IRD L) IRz [ ZFEF I A D OFENIHR T & % 5%6H % ik & W EEEIL.
HED ) DEFETH ) AR BIAE)EME (absolute estate) 72\ LI RE D HAUAE) iEE (fee
simple) D572 5HEEVIRELDTHL] %,
(b) B ORI FIEDHERR

KIZ, ZHBOFRHD ) b—EOMBITHATER TH L L SINTnbE, 72 2, fi—
fBEEIEI 105 S IE, WL ) BT ZHZE L& TH LD, ZOH T, Zit
BHORHIZOWTKRO I IZHELTWE, T42bb5, [#IFEIC (in good faith). 22D,
BHOFHB L OHWZ: 5 NI EDOFIRFIC L7223 T 1TE) T 5 %H%1E. Bt
Lo THRT A EDNTERVY, EZRVATA M AV FTHINEFABEDOE Z AR
ENTWwWhb, T bbb, [BFHICHET LEWOBEGRSDFKRS (the normal duty of
prudence) (&, FEEHETH L7720, BIHFHIIL o T, TOEH () L) DIFER
(caution) &WIHHEERICHTL2ENE, BHELADVEMLADT LI ENTES, ()
W & BRI, AL HEEEI (recklessly) #R¥E- TId7ZA 69, #EEI%



KEDFEEZ S o T, PORHOLKHE - HWB LR E O L BEEW 2 LT, ME
12 (in good faith) TEI L 2 FNiX% 5 vy, &) FEEEM % %55 (the fundamental
requirement) FE&ICHET LI LI TE LW Y

b LEMARIICHETT 5 L, BRELHOEDICL > TOHRT 2 2 L D TE RS
BOMERBE LT, ROLDEHETLIENTEDL Yy QKR SNSRI B
WTh, ZREE L, AE T EIARIEIIRRE 2 D RE T 2 BERFER L 25 %
@ZitHIC [H—o] [Hxtiz ] [FHilshiew] ZEx 5270 LT, Thaxse
BOIIIBR SN2 [728 2 RRBROEFRHE (fiduciary discretion) 2352 H 17z
ELTH, ZEHFIZEMHEIZ (honestly) . 2 OREEDVPEH L 72L& 2 A DO EBAVIRE (state
of mind) TATEYL 2T AU % 5 2w FHFTIE, ZELED. AIEIL, TITEEHER
OHBBERDANO B2 LEIFIC X VITEI T2 2 L 2 7F S ] @0 @%FE& 1L, 57
S > CTRAZEHRTLIHEHLZHID, €I T5IEVEABIUZREIIFEEAN R
Ex RITTHEIE. BHINEHOEESAH LTI b 2w Y OFFE5H
DEDIID DL T, ZwEld. TORHLEOMMNEL Y 74— AT 572010 GHIIY
TR L ENEET D %

(c) NEELBBOED

oI, FIHLE FHWICATHE D IIZRmEORR L ) BRBNE 2 ED HRED
Zist Mz OJEH] (the benefit-the-beneficiaries rule) ICKT2dDE L TTY 74— A
T&R\, LT LAMPETITHL,

FRMEE TdH % Langbein #iZ L, S720DBEFEI 2 IIRT B0 H—OMREHEFIL, #
#EFHE O Enron #HOMICEFHEET 5 2 L 2 ZBICKRBN T A KHETH L, 10
DHEIE X, [#dkE o /RN (under-diversification) B & V) 2 7 dk & & (volatility
leve) IZHROH LT, ZWEDV AT - ) F—2 - TUu T4 = HhopJHNLTETnS
720, & BB, ZREMNZOFENO L &L TORBM 2 FAREEL L L 2]
L P BOMBEIL, BRMEDIZIZTRTE 0L IBMBERE T L 2nE
LR ZHBICEBENTALETH L, TUE, SIE LD Enron #EO R & D L R
HEEDICHZ S, LA L.Langbein (X 53 Hdx&EZ LavE v 2 & X 5Hdc&EIC L -
TEEMRIANE) CL B AMTEETO) A7 EMOLORRY 25| &%) 5
CETH). THEFRBIIZATEDP2ATE (folly) THhorb, TOL) REHEEED
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52 eI ZHEENBZOFEINCK LTSN Z W EFH LT,

COL) BRI BHIE. 29 LEAEHLESE Y ED L FES . WITERICK T
LHLDL L TROLNGEWI L ELR D,
(d) —EDREFREA

LR H 2 N ERO GRS T 2 BT TH 505, ZilB ORHEKIN T 5 FT
OB T A RELHEICOWTH, EHRICRO SN DI TlER (. —EDOMITENZRH
IR 2REDDEZZ SN TV D, M EILHEATIE, ZHBEOREFHIIOWTR
DEHIBEESN TV D,

§1008 =FLHEDHRE

(a) ZEHORFIHLEKCHED CEME (liability) % REBET 2 EELEHIE. ROBEIC
Ty 74— ATEL WV, (UAFHFEIC (in bad faith). & L < IMEFEOHBD L L
HZHEOMNEZ VS S0/ L LFHET 2 2 & % < (with reckless
indifference) . EREISER L7z ZEHEOEML LT RIRT 256, 7213, 2)2FEHED
LA L OERHMRD L CIEEMMREER L2HRE LT, Y%EALHE
AL7%6

(b) ZEEVRBEFRELEEL, FIREISLHAI0E, UEAELEIZO
KUDOD ETRIELZNETH ), D, TOFMEL NEDZLE ITHEYIAEZ S
N72Z L e ZRtBEHREYITE 20, FRIBR 72 EEBEMROER & L T4

TR & 72 5o

D) baHH(2) 55 L ObLIHIEHFHOGE 7O AT 2 i TH 5. — KM%
BEEMERLT, EMROZHAELHHT 2HE % & Tt & ZtEOMIIERO IR
DD DAL, BEEEDVHHICER L 20 F 10, EiEEX (W) L LTREEoR
HREMFASNDEBENIRE V. SO L) 2 HEZ MY, REFEIRIEEOHEEIC
O EEMRT 72012, REFHOMN 2RO L7005 L LT, Ril&HHi
B EREDFAE L FONEZFHBL TV L2 ERTAHHITH L L s b %,

TSR L, ()G OHGNT, REFHOFEFKMIZER L2BHHITHL, 2T,
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NIE AT Tt BRI A3 5 MREHE ISR 5 it B OB 0k 2 SESER) &
ENTWD Y i, SHHICELRVEBEICESETIIBRETELLMEN TV
(bokd, F<CHBTMNL LB, COHDREFIZOVTEEZ VG2 NEL LIS
ThHb) "

BEREICOVWT, HZKVATA M AY MIKRO L ICHHEL TV A, [EELERD
BEPOZAE L RN ST LEAFHDPICRLH R LE TH L NI b b3, BUKK
REED S, EREOEREL. ZHEPEEEZENL 2 EDTE L ARIEFTA (misconduct)
OB ERRFEICHIRZZZIT T 5, 2F D, HBESEHEIL, APFEIC (in bad faith) % &
NIEFERICOWTZEHBEERET A LI TE RV, T2, ZELHIL, ZHEOFR
R EFROLE HZ BB T 5 2 & % ¢ (with indifference) " % Sh7zEK—D2F 1),
BH SN LERRH B L, BFL LD &) BEMRE N2 LIZk SN E—I
DWTHREFINAE W] ™

ZDEHZ, —EORFISH L D00, H—EHRERBLIP) AT A4 P AL ME T
Nb, %)L RELHETBO LU E L > Twb, HMNOEDERETEE T R
BYDEEXBOLMEAIH 205, BARNIZED LI R TRESREL D L0220
TG DG N TN D, )b, HEKRELZROL0E ) 2. SLEBIS 2% 0 55
PRDLRA M THD P, 728213, I 27T, 2O TRERKEETEORE* E
0 LRELEON T % BO RN L Z2RBET LS RoNA ™ 797 = 7IESS
2003 F\EFEE A CUE L, [ER 2 AIEAT% (willful misconduct) ] ©° LISAO 272 5
FEELRBL ) 2N 2T 512E 572 (Delaware Trust Act §3303(2)c 2725
tlEkEod &, 777 2 7INTIL, BEERRERET2RELAMEMINTNL T,

CHDEHIZ, M X o TEANZEEFIZOWTIISIEADNDE b OO, KRN IH
PEE LT, ZHBEOEBEHEIOE—E#{lATRE T2 5FHIIERINTEY, it
FOBEIZL > CTZEEDBMABTBLEZRD L Z EDWEEL o TWh, BB, BESRHED
ARG, ZEEPEAEEZE D OZHIRT 5 L) 7217 Th o T, HEL SO F
BFEFTLDHIBEINL DT TldRn T,

(3) MITEMOREMN & IEH{LRE
Db &9 EATERIZ. EO &) BRI X o TIESL SN D Db HEORFFHHTA
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Ve 2 mD 7 OEIZIE, ZHABEOBREZ I TR TEERETH ). ZHIZL-TH
HICEETELL@mL2EOH 72" L, ZOLI) R RMITOHRD T LFHsh
TBELT., ZAEBEOBRFHIIIHRET 2 2 LD TE L WBLEG D H 2 & DEZ TN
BEHEOTwS (ERQOMITERIZ. 20X E2H2EBETLILDOE VR D),
TlE, ZIUTED L) BB L B L D 22T, BRFHOMITEREII OV TR
U7-FER %% & L T Langbein #d% & Sitkoff BIZO#kam 2 LY EiF %,

(a) Langbein ##ZMDEHBH

Langbein # %%, Btk LoMiTER %, OB EOBE»r b ZAHEOBNLHE
T (EEEET V- (intent-defeating rules)) &, @QFFEHDOEOERLEIT S
b (BEIZMZ 5V —)b (intent-serving rules)) &I T 5. # LT, TatHDFE
BOBRPLEED R & Vv o 724 IE, QIZHEHEN TV 5,

Y. ZHEBEORBEZEEIHBRT A LN TE RV E V) BRITERIZOWTIE, %5t
BFCTRR L ZREICLUHBALPLOFFEREEDL L V) FHEOEELEHTLL0T
HHEFHHEND P, KIS, FMEZBRETLLEOEIEIIOWTI, ZHEOMEZE
KT B RAEVAMELBAFHLIL V) BRIIZHELSOTILIIEZONEVO
Ty DA RESFEIT, ZAEDPOABIEINTWZh, BBV ENLRHEL Tz
POELLPTHL EHESNLOZLFHAT S Y,

INHIE, BHrRETHIRAEDVEERT 5 ThA ) HEN BRI X o THlITEHR
EEBREOT L) LT ERHATH D, BLIEEHERET LU L, B OFRH 2 w8k
L7z, ZEOARMERBHAFHFUBEZFAE LY T2 L1, BitBoERL LT
ZEZONZV, EVI)RBEBPRKICHDEEZOLNL, LL, BENLPOWV) &L 22005
SLE, ZELEDS, HEE LT, ZHEORBE TSR LZ) . ZEABORWELRE
HEBMHZHAE L) TAEREAL W Ew) (FINER) BEICIESTEES R
WEHIZEbNL, 20720, Langbein DFMIL, ZitEVEEL L TINb0E-RE
ALTVWTLLRBINERDR, L) BRTOMITER L IEALT 25@miLe L TR
RENE ISR NS Y,

(b) Sitkoff £ DA

ZAUTHS L. Sitkoff #IZid, BRAFH I L o THEBRTE R WLLE 3 5 Z &

IZOWT, KECKRD 2ODREIZ L > THIAL T 5 %,
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B—ld, TaRERE LT, RSN TV REE I 5 RN - R
HUFERE (the internal protective and cautionary function) T 5. HENIZ. 5 % 1HHIC
EOWTROLNESETORET L2 L 2T WM SN UFBELHFET 200 Lt
W FHIIER MG — A DT, 728289 —F VAT 4 v 7 ThhHELTEH, Fh
BINZZD &) H4HE —FIEIET 2 2 eFERbLEND v (D Ld, RA»—
BICHE DM ENTBEL T, FHEROF o T EE SN HE DG 1B W
Tld)o T, Langbein Oifam I3t 3 A A OFERIZIG X 2 TIABRHHATH 5 L\ 2 5,
bobd, Tk BEETHNT, ZHBEMIHROBREZRT L 2HlE (& 213
RFNVT A - FTHNVE) BEDDZETHOEBUHETIEZ VA L O S ¥,

X EELE E MDA ORG A E OB E S 22 L, UG AR EEE O
WA b fe/MEd 2 BERE (the external categorization function) Td %, JEIZFIH L7
McNeil v. McNeil Hli TR ENT Wz X ) I ZEEH I E o 72 #H LS 2 W ERLIE.
ZERLE N T A EFMEOEE LIS L X TE 2\, £ TITHON TV L HGIMERT %
DOPZNLHN RO ZXFILTH T T =55 572012, ZFtE O LIERG D LEIZ
b, L) TH bo Sitkoff Fiz\v b { [MEFEHIE, ZHHE LM OZRET:
LB AEHT 2L TELRVOT, »h5EHEE, MEICZREDOFEED/2OIATH)
TLZHBEORBGERETHIENTELRVOTHL] Y T FEED HEN) &
BRI SIS BRAT R 2 D 2 T ARSI TH 255, REFEDL L, W LD
Bt ET AU, Fite L CORKROBKGEFIIFERL TB2 2Tl R b hwn, &
VIOBBHTH) . WESH PP IANTHDL I LIIED LRV

AN

BROZHAFIL, BREHL L CEEEHE2H ). TL T, 2ol ERE), %
AL IR HIT R RIS SNV EREN TV D, ZORIT, SHEORGHRIZDO W
TR IR 2 R4 b3 2R E LTI OoNTEHEZROERL &L LCHET S 2
ENTED, BHOMELEROZIE L TIRMIIIEE SN LRV ER L7720, &
FIZBWTE T LW SN AL, BREICBWTIEEEE LW EIEEZ LN TR VO
Thbo
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bord, FilIcBV T, BHFEIIBVTZHBEORBGLEML AT 22 L0 —
EHMPATROONT VD, DEIICFEMET LI A Y M 2B RIE LT, FitED
BEDPEMRINCTVD, TOREBEICE, BHEVLESOMEL LD L) L HETLS T 5
DLERINIEME, EOEZTHDVHLLIOLHEMEIND, 727251, 255 HH D EH
BRCIx% <. ZREHEDOEE - LI —EOMITERIZIONTYE (L2 Lads,
D BEITERZELLT 200y ZIESIEEHRTEZVWE IO AZTOND),

FH
o

VTR
1 SttEEREoK

ARCTINFOMBILCELBY., HfETLERTL. TG (kL ZitH) &
BERECEL L TOFEEZRCT I LEROLNL0PFERTH L, LALEH S, &t
LT, W ATAREEE BERESSHEEL TBY . fTAKEL L CIEEREFE LR
T EexRDODO, FAMLMEL L CIREHWEANC X D iFEERHEECED CHIL /%
MTHEN)FTTNVAY 2= FHPRA SN TE 7z, TORIZE LT Rock #d% & Wachter
PR3, SHEOEEFRFIE L & LEEE - B 5B (transplant) SN72d D
ThiHEIH, INERHETEOFT THEAL., ZatE NI & FFREO T & HUH%
WCHET 2 2 L Z#EY T v eo, BN, BREICKH T 2 vhbiE [#EIGG (adaptive
response) ] & L CREEHIBIERIZ R L C& 7z, Lo LTw5 %,

REHBIEAI O AR A » ME, BREFZOBEA, S KT, IR OEBERFREIIZOWT
WEIECEHETLZRODLZEFLTE LRV, LW EHNTH 2, ZOHEIH LD
. SHICBWTE, BEELSEGET A S R RBR YA - TAF V752352 LD
TE5 L8910, 2oEMEr —EREMRT 2 I LPRELE, LOEXHTHbD,

CO &) RAfEHRTIE, BEREOA LS TEBIIBVWTHEIFHENTVSL L) IZR
Z BN b, FEBIZ, 1985 F® Van Gorkom FHfF: THUFR X Ol N LA RO HN7-D %
2T, EREORELRHE LKL T 2 LEPFRCHES N L W) FE, LS
HT MEBGOEKROD L) H22REFESERIEASINTE LW FHEIL, 2
D & RABMHIEATA K ZIT AR SN TWE I L ZRIBT2HETHL L V2D Y (B,
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ZIT5hE, TUXLHRMHIIBTHEERRBEZRTO», L) BMPAEL L2, Z
DOFITTR 2 THES T 4) 0

ZHUTH Ly BELETIERID D %2 ) 572 5o {mfii9ic, BEHEEIIOZE 2 713153
WIZRB LW EEZONTE, TOVEDDOFHE LT, — I RBEEROELICH
WTIE, ZEEOFREOBED O ZHE IR 2 ) 27 - TAF Y TRRTRELZ LW
) BRI R ZREIIE v, L) OB L. UL EEOFRICES LT, ZEE
FOEBHFHECN T2 ELE BT 2 LEHEZ L v e v i cd b, F7-.
BIOBHO & LT, &the W2 LEETIRZE 1T Mo B X 7 = X 455550
TeORBRBHICLHHBEOTDPHEEI LD, EWIFHP LRI EbH D, T,
ZHEOFEOBLED DL, THBEOEERBEH T2 HEERMNT 2213 LA
ZFE LW, EWVI)FHHIICHEDD D b, TNOEOBMMIZLY, ZilE OEERBEK
OV TRE IR 2 8 H L 72 LSS s T & 72,

ZO—FT, FitTlE, BAFOERICL ), THABFOFEEB LML), FEE
BEROBETEZRE L) THREDPELBOONTEZ, TSI T SHREOFZRLD
DEALZOBENEHIN TV S, L. L EFTCRAEENCOBETRE L12EE
OHNTHIRE EZ L) A IEE WY, MENREFLE1T) BtEN, ToBRICES
WCRAEE L OB TRERBEF LR - BT 252 LICARBLARbIE, Zo%2 1T 5
BAIIERIICIIZVWEEZ SN TV, 22 TIE, RtEPEE L L CRESHEICEE
L7z &) 2 (BEEHOBEMRZEFE L Tk, o0 BEFENPD 0T RELZIEL
CREBRELCW72piE) REE LTHEL L 5DTH > Ty TNDZIREDOFEOBLEAN S
BB LD pIIREIC R 5 S, BERICBW TR EHMERIASEH S, Z0Ek
TEHAHEOERED WO TNEHRT) BEZLE LITLIEEbNED, TMEHET
TBEOFBIC L > TEFWRER T 74V b - V=& LTORBIZE LT LDTHD Y,

ConkHz, LB LEV ) ERRDOERNL, ZREOTERBENELIIOVT
ERITWREL DL TE e ZOEHRICIE. FRZNAHBIAIZAE L T SR
EHDH Do Thbb, SHIIOWTE, BREITHIHEE T 5 2 LA RELR LSS E
WCAHEICEIANTEZOIIR L, BEtlionTid, BB ZHE M EEZ S 325 1
TOMGWREFPEIHESNTE L, £L T TOX) REREZIML T, #EROh
RAEICOMHEPELTEZ, T4bE, SfiConTid, FE LT (FBINZ) HEFRE
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DOBED S, B OEBERFERICOVWT, COHIFITHEERBEEL RO L 2 LK%
FOMBICET LD REE SNTELOICH L, BEEIZon T, £ LT (FENR)
ZABOBREOBIE LS FEERFOBEW - WEOTEB L UZORAHRLE LN TE
DTH Do R AS L HIH I IHRAE DA, FF T EELIT O &) B
RIfE & 2NN DOLTHAH ). Thbb, St LEHOEERBIR LB HEOE
HiZ, ZTNENOFERADERICHH- TE BB OMES L N E N LR & 3 % BOEK
BAEOENE T 2508 LTHFT 22 EATEL L) ICEDLNL,

2 SHIBU BEEFRG OMMIEER

SALE b EEFSENICHE D CHERMET T, REHREIE L ORELEOFAE
W& D, HEZBFRERDON TR WVIRRICH D, €L T, TOERICIE, FEEG®R
FEEL D 2 EDMREOHIIZ R S v v ) EEN R MENAH 5, Ll £
NTHLB. BHEFHIEIAHB LOBMEICH L CEEREEZA D L) a3 2 1C8
NTw3 Y 22T, RO LK) RBEMPET 2, FHEBYIZIZTY 7+ —ASNBnWIC
bbb T HERAEERE LA L) TR B2 BERYPDHDLDIEDS ) Ho
R AR (REHWIEA) 25 el U 2meis 2 T Ak (EEHR%) BRI
Z LI, —RED &) LR % R D B Do

Wame LC, bIRIREMMAEERSF LT 2L ICERIE RV, EERD2LLT
ERVDIFTERV, FEBE 7X) HTE, EERFOFEERT RS 5 WM ST
T2% Lo, Z0L) 2RR T, HERGTERFT L 2 LI0EKRE R & 3,
KD 2ODEREHR BT L ENTELEA S, ODe2FHIEoMEETHY, bH0VED
IHETEROBRETH 5 7,

F9. koW T, b EEERBELOEMLIIOWTE, BFE2EIE (over-
deterrence) DSFEIIERE SN T E 720 FIBIHFEEHIWTERI 2 58 S &, HlE kI RESRH
RROTEZDE, BEL)V A TAX Y T ERRHET L72DTHo72s TOLHIT, EHE
FHIE PO T 2 BB ML E 2 520X ) ICHEIBESINTE LD TH L,
Fo/2 K HENZREFTEE TR SN T E2DIT TIE 2o EHIIT RN DWW T,
BRUGE 7O ACEBEDSHIUTELARD 5N ) 2 P BEFEIIOWTD, T
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DAERATENFEE SHIUL, RIYEESBOLN) 5 Y T k)2, FEERGE
FORFFTIZONWTEEDSH bW E LTH, EROBREIELZLWILEICIERBLE
TN ) 2DOTHY, TORY T—EDIIENIRFFEL TV E D EEZBNL,
KIS, BEIZBIZOWT P, HAHHICESEYE BN V-V ERAT 2 81, 4
FAI 2T AN TORMEFICHEETHLLEARLTVLI DAy -V RD, £
LTy 222 Ay =228, HEPWIbS Y BEAOEKIK§ 25 o
O ) T ARSI B 2 & &5 % A BRI LTZEORLTRE
FHBERTIEENAKIZ L o T MEMZHE 2SN LS ., I Em-5 Lo b
RREWFFT LI ENTE D, WD) &, FEEEBTCNEEAZHRT S Z Lid, g
DEETEZVEV) D7 PV ERD RO ZHHRT 5 LI2o%50 95 7,
COE)LBBENPOTHE, ATHFEEE U THMBRIEERGE 2 ED, FEEEL L TR
M tkidEe L 7 70 —Fid, HAEBEOL - MR BEZR ) X 7 EEOR IEE W)
ODOHMZEW EEL720D0EDOHETH L LFHITAZ L HUHETHL L) ICED
N5
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()
1

10

T AN B O - BEEICOWTEOPET O HUOM IO FER DD 5 05, RIEEER i cEH
FAEAMIFZERTH O . DAEOE T3Sl - 5IH LA o722 b2 BT LTH

AR TIIIZB AL WS, BERFIZOVWTH, S EFHETRIEVDY DL, T4bb, FHT
Z77 4V b= & LT [sole interest rule (no further inquiry rule) | 23& 5 TW5DIxF L.
SATIL & ISR | 2 520 A A E SNTW 5, KL L FFOBERG O L
L T. John H. Langbein, Questioning the Trust Law Duty of Loyalty: Sole Interest or Best Interest,
114 Yale L.]J. 929, 958962 (2005) M,

PR B, GRS S RL 2 2T TRHOEBUIT ) O TH Y, Wik & Ak, Stts X
OBFEICH L TEREHZHE) EWSNTVD, bold, FITRADEERFEROELEDDH Y
Trix, WO T EF ETRZ e b WHEZENL, RBRORESIH (DGCL §102(0) (7)) A
PITHREZHRE L TWRWI ETHD, TNWR, FATHREIZIE, RESFBICED CHEDOHER
3R 517z (Gantler v. Stephens, 965 A.2d 695, 709 n.37 (Del 2009) ([Biffm & A, &%t
PATEBICFAREORE 2 20 2 HlEik LOBEITFEL 2\ ]))o 2T, BUTHR B OFEF G E
RASFRD b NTHBIN G h b)) b EIZFERICD R\, e b w) &, BREAEFR (RE
FRER) IZBU 2 RFFHRAE (demand futility) OEMZ G2 ST, ARFHE TS 2 & A
ELWwWASTHS (Julian Velasco, A Defense of the Corporate Law Duty of Care, 40 J. Corp. L.
647, 657 n48 (2015)). ZHW 2. PITEHEOTEII OV TIRHFIOEHHZL <\ V— VH T
T\, 7ok 23 BUTRBICHEHEERIS O SN L0 89 L v ) BRI G EREIZOWTT 5,
RGN BRI B

Graham v. Allis-Chalmers Mfg. Co., 188 A.2d 125, 130 (Del. 1963).

ETIVEESHE T, BRI [FRARDIRICT T FEROHALIZ S 5 25, GFAIC (reasonably)
WY THEHEETHTHLHIEEE L > TR ZIETL 21T UE % 5%\ ]E &b (MBCA §830
(b))o T—=AR L — MANF ¥ ZAJFHTIE, [HUHZ T 72 3HATEER (officer) (&, #FEIZ (in good
faith) . SHORBEOFGEIZ % 5 L GHAIC (reasonably) B9 2 T, [FEEOHAL TRIBEDIRIT
T2 D 5% O B EZE W A (an ordinarily prudent person) 23R < ¢ TH A ) & GHMIC
(reasonably) #IfF &N B EE LR LT, Wik F 721 3BUTHRE O R- 3 82H 2 S0 L
THE9H ] &£ &Nb (Principles of Corporate Governance §4.01(a)),

Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984).

Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 361 (Del. 1993). See also In re Walt Disney Co.
Derivative Litigation, 906 A.2d 27, 52 (Del. 2006). 4 > & &, ODEDOT I 7 = 7T MEEFHBIZ LD |
I (duty of good faith) (X HFEFEH (duty of loyalty) Y 7H 57T & LTHHEIN,
Stone v. Ritter, 911 A.2d 362 (Del. 2006).

Technicolor, 634 A.2d at 371; In re Walt Disney, 906 A.2d at 52.

Aronson v. Lewis, 473 A.2d 805, 812.

Brehm v. Eisner, 746 A.2d 244, 264 n.66 (Del. 2000).
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In re Lear Corp. Sholder Litig, 967 A.2d 640, 651-652 (Del. Ch. 2008).

Grobow v. Perot, 539 A.2d 180, 189 (Del. 1988) (IH# T % & DFFRZHEFR).

Brehm v. Eisner, 746 A.2d 244, 263-264 (Del. 2000).

Brehm v. Eisner, 746 A.2d 244, 264 (Del. 2000) (F3L Tl [process] #54 % 1) v 7 Thligh).

Melvin Aron Eisenberg, The Divergence of Standards of Conduct and Standards of Review in
Corporate Law, 62 Fordham L. Rev. 437, 442-443 (1993). Eisenberg #3% 12 X #UE, s W E HI
BT 5 rationality DH#1%, prudence % reasonability DFEEL D HFo LR LR TWVEWVS, H
WHEEE LTh.dH 2 AofTE % [EREIZKIT 5 (imprudent) ] & % [A¥E4 K { (unreasonable)
ERHiT 5 2 Lidd o TH A D2 (irrational) | LFHIiT 2 2 &Il THSH v (Id)o
Velasco, supra note 3, at 651. #E HIWFEHIL [$R4 L 2> (nonreview) | FHHITH % LFFT 5 b
D& LT, 72& 21X Stephen M. Bainbridge, The Business Judgment Rule as Abstention Doctrine,
57 Vand. L. Rev. 83, 88-102 (2004) G HIBr NG [# L¥E 2 8L (abstention doctrine) ] T
% L 59 A), William T. Allen, Jack B. Jacobs & Leo E. Strine Jr., Function over Form: A Reassessment
of Standards of Review in Delaware Corporation Law, 56 Bus. Law. 1287, 1297 (2001) (f&& ] )5
HZ TEAELZ2WwE W) Bk (policy of nonreview) ] TH D EEET5) #5H,

Eisenberg, supra note 15, at 439-445.

Eisenberg, supra note 15, at 437.

FARELFZO CEAELERRICRET LI LT, BEIIIITAREREZ 7)) 7T LTS (JEEE
BERLLTWD) OIZEHPTIC L > THESROLNTLE ) L)@ (error) %1 RIZFE
ST EMWTEDL, LT 5 RENH S (Velasco, supra note 3, at 665) o

IToi#EamIc> &, Velasco, supra note 3, at 655; William T. Allen, Jack B. Jacobs & Leo E. Strine
Jr., Realigning the Standard of Review of Director Due Care with Delaware Public Policy: A
Critique of Van Gorkom and its Progeny as a Standard of Review Problem, 96 Nw. U. L. Rev. 449,
455 (2002); Robert H. Sitkoff, Trust Law, Corporate Law, and Capital Market Efficiency, 28 J. Corp.
L. 565, 574-575 (2003) *# £, See also Gagliardi v. Trifoods Intl Inc., 683 A.2d 1049, 1052 (Del.
Ch. 1996).

LDEHEISE, RO L) IZHH SN L, —#xI2, B 271, e DO&ALZEA DY) 22
(firm-specific risk / unsystematic risk) & @K IZH@ED 1) A 7 (market risk / systematic
risk) 1270172 2 ENTE Do HRER ZHOHMIZGHEE T L 2L THAOXICEAO) A2
ETHHET LN TE 20T, M4 OO LT, URSHIHENET L) X7 %
BLTTH, L@\ y—r (BEICEHHIAZICHTL) 8 —r—0b@d ) 1) 2
EERELZ L LR D,

By W, (NWEAR L VI ET) BEREHICEAED (FHTELRV) HEEZLTBY, 20
HICBWTH, BFHEHICEAD) A7 # A EIZHIIMICZE Y RT v E vz 5, Banbridge,

supra note 16, at 112-113.

Velasco, supra note 3, at 655. Allen et al.,, supra note 20, at 449-450.
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Holger Spamann, Monetary Liability for Breach of the Duty of Care, 8 J. Legal Analysis 337, 350
n.16 (2016).

72 RBHF OB T ¥ T2 O T A%L) ELBELTH, WHRIZE > TORSLF 71
IR 72 2 DT (BHPFT O X ) PR 8% IS 2 LIHE L ) 132 wo T,
BT O #MERTH ISR S SN EH 2R T A TORMEMA ST 2), BHiEO) 27 - 74 F 27
RS A HIMCEHT A 2 £ 12ZEH 0 137 vy, Spamann, supra note 24, at 351.

Daniel R. Fischel & John H. Langbein, ERISA’s Fundamental Contradiction: The Exclusive Benefit
Rule, 55 U. Chi. L. Rev. 1105, 1116 (1988); Allen et al, supra note 20, at 1302; Velasco, supra note 3,
at 654. 72, Rock #I% & Wachter HIzld, RELMHOTNF VA - AHZ X LDELZIZHEH L.
ERERMRHEO L) ZTHHBIENIB W TIERHFNIL 2T 74+ — A X Y M PREL SND A, B3
IZBWTIE, BFENTOT LAY —OMEOEFEMICL 2107+ =2 XY MRS 5720,
UL ALy T3 —ARXA Y MOREL %5 L5 T 5 (Edward Rock & Michael Wachter,
Dangerous Liaison: Corporate Law, Trust Law, and Interdoctrinal Legal Transplants, 96 Nw. U. L.
Rev. 651, 663-668 (2002)) o

B, BHHIPHEME TR VOIRERETFGRZ ETHRETH 205 FEHIZOWTZ iz
AIRE S AL N, RIS, AMOBMTRYHIET & T 4 ORMA T L DRERMENE (R
ILOBREPERNTDTH L EEZEZHLNL (20720, HLARMIIBNTED L) RREEHEIZ T3
NREPITHT HREEHEMEOHRNIL, H2BEICBNTED L) ZEEHNZ T XEA2IIdT 5
ERFMROHBINIERS &, BROIELDEHAKE L %) RT ), See Spamann, supra note 24,
at 357.

bold, FHFII T LAV TOHWREI2 S 2 P IFEHBTIE v, 728 213, [HHIUEIC
DVWTEZDL L, EZFTHRMOBHRICE DS THRTRET, EXhOHRHHRE ETRE
Thorh hrbvofllid, MFIZIREATFELRS ZWBOLEHD S X7 L OFfRENT
Pt bo DL AW OV TEHFTAEINEILL J 27089 PIILT LIS TRV
See Spamann, supra note 24, at 360-361.

Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985).

COFRIBILEEL LO L) ICEZ UL L VP IRBRE VR TH D5, T OHRMFE T
Bt L7e7200, FHFAHEEIC OV TOHM 27732 L 13 h o7,

See e.g. Rock & Wachter, supra note 26, at 659; Sitkoff, supra note 20, at 576; Christopher M.
Bruner, Is the Corporate Director's Duty of Care a Fiduciary Duty: Does it Matter, 48 Wake
Forest L. Rev. 1027, 1030-1031 (2013).

Velasco, supra note 3, at 658.

Bruner, supra note 31, at 1039 ([1980 4FA% F T, FE I B 1T 5 B % O B ek S £ 5005
EH BT RV EIECEZ 5N TWz]). See also Rock & Wachter, supra note 26, at 651 ([47%:
CEHBRBBOIRERC & MERBER: LISERFRF R L > TT 7 7 = 7 OWHIED
TExobohzZ bidal aro7z]) B,
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47

See Velasco, supra note 3, at 701. @i L, [H#EJ L X, BRIZEFE 2l il ) BE (devil-
may-care attitude) . #EZE (recklessness) & W\ 19 BT EDFEB AT L MELTH L] LN
% D% Allen et al, supra note 16, at 1300 (Allen et al, supra note 20, at 458 b [f]'§) TH LA, =
DIIENIRBOT T 7 = T INRESEIZ L 2 [ARIE] ORMELHBIEET 5 L) 128D 2,

See e.g. Eisenberg, supra note 15, at 448, Allen et al., supra note 16, at 1300; Allen et al. supra note
20, at 458.

M & o TEAHFIZERED D B D720, BRTIELHAL R\, BB, ETFIVEESE D FHED
BREHEZERIZED DL 2L 280 Tw5H (MBCA §202(b)(4)o

Malpiede v. Townson, 780 A.2d 1075, 1093 (Del. 2001) ([Z® & 9 ZREHRSIEIX, FIR&hzL L
Td, EREL2HEE T 22ZIEFHRICIEZEL 2\ ). See also Hilary A. Sale, Delaware’'s Good
Faith, 89 Cornell L. Rev. 456, 462 (2004); Velasco, supra note 3, at 656.

In re the Walt Disney Co. Derivative Litigation, 906 A.2d 27, 65 (Del. 2006) ([VEmEFHENASHED
M TIRFE TRV ATR T 72EAMERIZ R 5 L) ICRMRERERT 5 2 &1k, @R 102 4:(bIH(7)
ORI L o THHEIRICG A 5N RELZFREICT LI L1245 L LTWHEEXFTL L
SN T ) .

In re the Walt Disney Co. Derivative Litigation, 906 A.2d 27, 67 (Del. 2006).

Stone v. Ritter, 911 A.2d at 370.

UTC §804.

Restatement (Third) of Trusts §77(1)-(2).

Melanie B. Leslie, Trusting Trustees: Fiduciary Duties and the Limits of Default Rules, 94 Geo. L.J.
67, 96 (2005) : Sitkoff, supra note 20, at 575; John H. Langbein, The Contractarian Basis of the Law
of Trusts, 105 Yale L.J. 625, 656 (1995).

See Sitkoff, supra note 20, at 575 n.51; Robert Sitkoff, An Agency Costs Theory of Trust Law, 89
Cornell L. Rev. 621, 656 n.179 (2004).

Restatement (Third) of Trusts § 77 cmt. a.

Sitkoff, supra note 20, at 574; Sitkoff, supra note 44, at 654. %5 T8ATT 5 &, DHERET L2 LT
BADSHICEAFD) A7 %FTHET L DOTELHRFELITRELD . ZHEIE, —MIC, FHEE
Lo THADEFRIZEED) A7 2T HHEHT I LD TELVHIZRVWOT, BHUELFEAED )
Ar bl EEEIR (G LABHMELZGPHIKET LI LTI AT 2Ny U T5 L2 EE)
bDOEEZ LN,

HB, BEHICBWTZEHEII TSNV —F > b A XA % —)L—)b (the prudent investor rule) 7% M
ENB0L, FHOBE»SHATE 2. BMENETTIZBIT 2 AN 42 2iE L, ZwEIZonT
GHEFEEE L T0EbITTER L, LA, BIRLOWNBTOREERE L KD 5 D0 WBE TH 5720,
ZEA I, AEHIREIC L o TRBEEDVROD VA Y - ) =2 BT 52 LD#/HH T LN,
LW bIFTHD (Sitkoff, supra note 44, at 657 n.183)s b H A A, ZIEHDHIIIEFLH THEL
XETDLEDPZNE V) FELH D ) DT, ZEBIIE, HADZRED) A7 HFFELHEEL
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59
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63
64
65
66
67

THEHT 2 2L ROO5N TS (Id. at 657)
Leslie, supra note 43, at 99.
See e.g. Sitkoff, supra note 20, at 577; Sitkoff, supra note 44, at 657 n.182; Leslie, supra note 43, at 99-
100.
Fischel & Langbein, supra note 26, at 1116; Leslie, supra note 43, at 99.
Langbein, supra note 2, at 961-962.
John H. Langbein, Mandatory Rules in the Law of Trusts, 98 Nw. U. L. Rev. 1105, 1122 (2004).
Tamar Frankel, Fiduciary Duties as Default Rules, 74 Or. L. Rev. 1209, 1231-1232 (1995) ; Robert H.
Sitkoff, The Economic Structure of Fiduciary Law, 91 B.U.L. Rev. 1039, 1045-1046 (2011).
Langbein, supra note 52, at 1122; Leslie, supra note 43, at 101-102. 72 B, B OB HE * ED 5
PED PR B BICE, B RSO3 A b, ZEEPTMERE BZNCTHEEIC S
5 ) ABHRIAERN, SHEOHCFOR L o RBEENEFRENL I,
See Bogert's The Law of Trusts and Trustees § 542.

LI LIS S N D ML, EMRE2 D2 EOREBELRHORIETH b, HMLLBIINH 5 %5
BB 2 REFHENOEE L RHEL SNLZFEPREEND 1D THD, /2, MW E VWL
R 2 55000 - TR 2 0 5 FHICOW T, TELAED. HBEGRED D 725 3T/ % Bk
PR LA ETERE L, L) RERNAEL D 50 B L EMRZRAFIINT 2ELICBVTL,
T SRTE I RS R S N A M2 B & EM b, Leslie, supra note 43, at 100-104 S8,
Restatement (Third) of Trust §2.

McNeil v. McNeil, 798 A.2d 503, 509 (Del. 2002). %3, TN EFEBEDOHWTIZS > 7T FTH %
ENTW %, Millet 12 X % Armitage FUIFHTH LD, Wb [ZEEDPZHE TG L TRV,
ZRBELL o TIZ Y 74— 28N ZEBIIRLAADE EDR0DH D), THITEHLOMEDOHE
KERTHDTHD, b LBV ZAEEIIF LTIy 7+ — AWREGHENT & hvweTh
I, FIUIEFETIE v, Armitage v. Nurse [1998] Ch. 241 at 253.

UTC §105(b)(2).

Restatement (Third) of Trust §77(2) cmt. d.

Robert H. Sitkoff, Fiduciary Principles in Trust Law, in The Oxford Handbook of Fiduciary Law 41,
56 (Evan J. Criddle et al. ed., 2019).

Restatement (Third) of Trust § 78 cmt. c(2).

Restatement (Third) of Trust §50 cmt. c. See also UTC §814 (a).

Restatement (Third) of Trust §66(2).

Restatement (Third) of Trust §82 cmt. e.

Langbein, supra note 52, at 1112.

Id. at 1112-1115. & v &Ml 72 5% 5% & L C. John H. Langbein, Burn the Rembrandt: Trust Law’s
Limits on the Settlor's Power to Direct Investment, 90 B.U.L. Rev. 375, 387-392 (2010) &M, Sixf
a1 &L EmIN I O TR B8 & L T Sitkoff, supra note 61, at 49-50 d 14,
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86

Sitkoff, supra note 44, at 644-645.

WD &L Dh 2 FEARRIBENAEA L 2 VIR T, ZEEEZRHT 5 2 L3RI Twine
WHZETHD (borkd, HHPTE, ZEHEPRITSNLEHMEICOWTHEEICREM 2R E L
TE7Z SN T b, Leslie, supra note 43, at 74-75) o

E.g. Alan Newman, Trust Law in the Twenty-First Century: Challenges to Fiduciary
Accountability, 29 Quinnipiac Prob. L.J. 261, 264 (2016).

ZITIE, MBI LIRS D [reckless] &\ ) IBAIFED 2\

Restatement (Third) of Trust §96 cmt. c.

See Newman, supra note 70, at 264 n.16. =8, 7 A ) APPSO aE 0 —FHEE2ATH, FEELE
HElodnl ) »EEN Lo TR B, 728 2130 EETIE, HIF L, FEERREZ RO 57
MELNTELD, V=T —=RHFT I —bwoict 7y a THETIIEALREERET 5105
NELNTWD,

McNeil v. McNeil, 798 A.2d 503 (Del. 2002).

Bt b, [EMW AT (willful misconduct) | &id, [THIZ 238 0e, Bl F 7213858 (mere
negligence, gross negligence or recklessness) Tlx7 <. XM 7% IEFT (intentional wrongdoing)
w9, [IEFT (wrongdoing)] &1, D H1TH) (malicious conduct) F 7213Kk[E (defraud) b
L <1344 M2 (unconscionable advantage) @iBR D7D DITEZ V9 | & ST 5 (Delaware
Trust Act §3301(2)),

Mennen v. Wilmington Tr. Co., WL 1914599 (Del. Ch. Apr. 24, 2015).

Sitkoff, supra note 61, at 56.

Frank H. Easterbrook & Daniel R. Fischel, Contract and Fiduciary Duty, 36 J.L.&Econ. 425, 432
(1993).

Langbein, supra note 52, at 1122-1123.

Langbein, supra note 52, at 1124.

ZIT, WM HHHAE LT, O—MORNEE L TAEVERIIEO L) HEBEICHET 2 F:EL
Bilbd 272012, —BICINZEEIET2 2 EPEHNTHL L0, Qb LELEVPERELLTZOD
IV LBEREZETH L5, »hrsEREEHNT L FERE L CEELDSNOEERX L HWERET
o, BEEIRTHIEHZRAONL, Tbid, KD Sitkoff BIZOFINZ L b D E %2 b,
Sitkoff, supra note 44, at 642-643; Sitkoff, supra note 53, at 1046-1048.

Sitkoff, supra note 44, at 642.

Sitkoff, supra note 61, at 55.

Rock & Wachter, supra note 26, at 663.

&N DITRIEIZ OIE, MRERBIEEEE RGO 2 HEEIML ., BRET 7 7 1 X LD
EHMR7ZHRIZBWTH, BEFHIIKRTEIC Lo THRINTED, TORIEEROLFEITAS
NZHWwE W) ZETHbH (Rock & Wachter, supra note 26, at 659-660) 2 F V. BESIHIL, #HE
DOFFICIS LT, MEAFICL > TEELWHBDLLTZITIED N TV b0 LHERHT 22 &
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90

91

92
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95
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97

MT&5D, bo& b, Velasco, supra note 3, at 659 1%, EFHE T I TR S DRELVE T (DGCL
§242(b) (1)), ZNEN—=FAPEHAOT, DEDOITAPEPT T L AVZTOTRES 55
LIRIET A, F /2. Spamann, supra note 24, at 354-355 13, RESIHIIREIG L v K L RRE
BOLY N - v=F I L o TSN TV A WRMD H S Z L 23T 4.

Sitkoff, supra note 44, at 648-649 (&, EEt:ofE % . Rt EEE L W) TR EMAT & TisE OF)
AT EHDELTHML T 5,

COEIERDLE, ZHBFEORY - BEICEZALFOBRICL > TR 52 2 Lo TE LR VWL
WD B DI L) BT %0 RO & 912, W {EODDOFIDEHA STV %95,
SUFEHAMZR S OTIE RV,

LB, BRICBUZEERB . ZHFOHBOBAL L. ZLOZHAEVZOL) V-V EE
LTHAHI), LWVIHIERTOFT 7+ )V b - v—)b (majoritarian rule) £ EZ DL ENTE S, 2D
BIRT., Btk LoFEERBIE. BatiEHF IS Lo TN R T L > ¥ A ¥ FOSHIEIC 2 SR W
BFON=IVEEDDLZ T, BHEIENOR/MUIET LD THL LFFMTE %,

Lawrence A. Hamermesh & Leo E. Strine, Jr., Delaware Corporate Fiduciary Law: Searching for
the Optimal Balance, in The Oxford Handbook of Fiduciary Law 871, 873 (Evan J. Criddle et al. ed.,,
2019).

AR OEBERBOFLEBER LT EN WM T 2MAME, TS 24800 2I0E & LT,
Velasco, supra note 3 % 2,

ZIH D RIZ DWW, Velasco, supra note 3, at 683-695 i,

ks ) & L TEBICETEE#ED, £ OFEENE/2005, Van Gorkom FETH > 72,

A TIEHAGINTH 205, PITHEICRRBEFHEISEHA SN ZVWI LIZLBEIRETH 5.
HEHEH & SO BR—ZIC DWW T, Melvin A. Eisenberg, Corporate Law and Social Norms, 99
Colum. L. Rev. 1253, 1264-1291 (1999) =&,

Eisenberg, supra note 15, at 1269-1270.

Velasco, supra note 3, at 691-692.
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Fiduciary duty (2E85%#%. /237472y v ) — - Fa—7 1., ARETIRIEEERD
T2) W) FEN, bPETHIINTFTINVELAMONDE L) >TE7, 20 i
KIZBWT, ZOFRER., BRIUT R LEREEL T 2FEER LI E TL. FEHRE
T L o Tz, B, BAFEEEGR EOFESEAOH ) HIZOWTZILEER & 13T
DHMDONTHNSTH D s 2Dk 21 I A - Ty EEBRE T TIEZR L &RTIC
EoT IR SRR L BB RLOFEFEE ] PROOND X HI22D . ZDE,
fiduciary duty &3 [BZOREOFGEOER] 2183 & iz,

7ok z13. 2016 4 6 H 2 HIZHERILE S 7z [ H AT BN 2016—55 4 REESEF My 12
U C—] o<, [HEROEREEE | PEVATH, SRBHOHEHLE LT
fiduciary duty 29 LIPS N BIZFE 5722 2 TIRKRD &9 EBA L SNz,

[ALBESS - B5E - 8 - BREEH L Vo BB OBELRICHED A ETOEZIZBWL
T4 T 2a—vx)— - Ta—74— (BEERMOF¥EBEE) OMERKONL LS, &
BERRIBIZOWT, ERERS BV TR 2179 | %

22T 1999 4E12 fiduciary duty (ZDWT—FE %2 E LB, FTROEFIZBWT, &
DRSS EDD TR CHETHHSND L _722 Wb 2 Y BIEODHPETIE, 22
FTELDOBETHESNBIZEE > TR VL DD, DT X ) HYEVEF T S
NDLEHNHho7zbIFTH D,

HZis U CHRkolt R4 s &, fiduciary O ESRCH S FSERLETRoZ9)
PRLTHEH SN TV Z LD 05, BBGIL, +v 7 A7+ — FRFEERE NS ZD
%% [Fiduciary law N> K7 v 7| %2EW GiXE) PHTENZLTHD %
ZIZED S NECE, A AFEO S F EF REEIC A TE Y, fiduciary duty D%
BOERY ZELSED 5%

ST, 2O L) IZEOWANT fiduciary duty (x5 5 BLAEEINT 2 T, EERKE
HEDEHFIZ DWW T, fiduciary duty & ESG #E DR &) FEDEH ZE£D T 5,
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ESG & X environmental, social and governance (EgBERE, #L4&RME, Mo NI~
ADBHY FIZRETHL V) ER) OBFETH Y, HIZ, HOHEIE THIUIREOF
WOBKALIZNTEE 2 5D TIE%R . UV, SHOIEERHE D BB O S RER
HNFLADBD N HIZED L) B x5 2 50 b RETHE2H%1RT,

SO L, TTICOPEOA LR LD —HTIELI LTS Z L2
ElbND, LAl BIEANZESTEILTLLZ) Thh ol KaTIE, TOHMEL
7 572 2015 AEDIEEDT 2019 EICWET SN2 2 L IZANL LT, 7T AU I O/
L. ESG#%& & fiduciary duty OBIFRICEI T 2 RFrOBME A Z LI12F 5,

I PRI & UNEP FI 2 & 2 2019 4F e &2

21 2B W T, MADWE % THA % &7 fiduciary duty & B2, E4EHE
7o EREBIIERIE, ESGHE X ZEICAN LG RELZ LT LmM A IZIER 2 4£0C
Wb, ZOHZ, PRI (Principles for Responsible Investment, EEF(T%EEH]) &
UNEP FI (United Nations Environment Programme Finance Initiative, [E#ER5% 5110 4x
A= T7F7) b,

IS o ERHEERMER L, 2015 4£12 Fiduciary Duty in the 21st Century (FBER [21
ROZFEEE]) 28F£LE% 019FIEZ07+0—7 v 7ol sz 2212
i RO L) BRLB D H B (FRITFEEIZL ).

[ARFEEHE, Zo7vy 27 FORKEREETH bo 2015 FOHREETIE, [HEIZ
L2 T XCOEMMW ZAHi#HIZ ESCOREELEH LD THY), ZNEEREL I LT
fiduciary duty % #5925 213V 2 W] LIRS ENEFHZICLELDOTH L, &
DREUZDOVTEZDBRMY L YD 2 SNT2b DD, % OBBIRERIZ T DREIIEIL
XL, WE7ZESG ORCRE 7 012 LR WIRILIZ S 0 . BHNC X 2 IR LA LEE E o 72,
D &) %727 fiduciary duty OFFFIE, IR & S5 2005 4F D Freshfields Report

125 0 2 2005 4E O E L UNEP FIOGHESEH T — X 0 7 7V —TOFRBIZ L 5,
2005 4EH 5 2015 FEOHIMIZ1E. fiduciary duty I22W T H. - 72EEOZALIZ 2 05 72,
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7205, BEHFEOMIZIZL K DREDVD o720 BFEF L. ESC~OEREAS, WAl L
THEEEHOFEBICEEIND LH I > TE D, £ L THEBIBERICE > TENDHIH
RFEM L FEM L L THEENZ LD L ENDE I EDVRITHEML TV 222k 5, [
12, BEBIRERICE o T, KEER B OO\, it metk 2 EH L 72 EHZER S
NBL)Iho72Z b, EHICEDL) BREDESTCPIZL TEBL T2 bl
bo BRI, XD XD BENVLELZFTIIZOVTERE L, HEEHEOREH I &
EBIZEDEIILTELITEILL T DhblNs 2 eiz35]

B 512, 2019 FEORMMEFETIE, FEOH T, ESG HEDEMAIEREL L, Uk
DZEERD, SHIENLREHR LD IEFENMLTWEEN)IDTH S,

Db X9 Z#micBI L. 7 A1) ATl m6iY 7% fiduciary duty 1352838 7215 OF%
FEETHEVH)BEAITH L E LT, BWELREHEANLEE Y ZE T 5 2 &2 fiduciary
DEFEFRH IR L 2w riEm L CE 7z WEHTHMNT A2 LEE0—FITH 5,

M 2AD7 X)) HO#HZIC L HEFEGHT—EEEHS

2 THAT A DL, ESGHK & & fiduciary duty & O B4R % 56 3 A Max M.
Schanzenbach #4% (/ — AW = A% v R0 — - A7 — )V#$%) & Robert H. Sitkoff #
B ON=N= FREFEO— - 27— V%) OFREFERLTH S % ZOFRIE. KOO
HETHRIZEIHIN TS, T3, BEZHAL. SOICEKRLONEIZOWTHY FIT
Tk R%,

(€:3=))

[T AU AZBNT, EERAEEE, SOHICKEEFLOZIEE L. MLV OEES
EH L, 2oBIc, E728 ., fidudiary duty (2R %0 4E, SN SHSZFEEICK L,
EEHOHIMIZH 720 . ESC DEFEZZET NS ZETHEDHFHML T 5. ESG#K
BEEREMICHONL DI > T0EH, TN THHYUMOZIEE L. ZNHHNFESR
BT 5 E LTEIL T b, BEEEERREDO T TIE, sole interest rule. T 72bE%
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WHEORRZ T 2 BT REZLETLL—ADH Y, ZEDVH S OMEBRHE =
OREEHEEE L TESG OERICHET 5 Z &id, BERBERICLRLLV)IDTH D,
PEHS, WS, —EBOFEERPHEEMFIE, ESGHEICLE T, VAZZHEL/H AT
OFtEE LT, I VENFGRE ZIRBEDT-OIHERT 5 Z LR L3 512,
ESG #&1d, ZatHEOERERE P ICL o TURICEH O ON L LT OmTIHE L V5,
KiwlE. TOXHT AV AZBTCERDOT PN LBIRD S & T, FHEREFFICK
UL Z OB AP TE L0 %59 5. 3. collateral benefits ESG (522x# O
g DAL ORIKIFIZE BB S 5 ESG) & riskreturn ESG (Z#&HIZE > TD) A7 &
)Y —r%FETSHESG) " EVWIRKGERELT, BEDOERTOESG % H2ERTE
BE L. ENDTHREL 7 D 5MFX. RO 2 DOEMM- SNDEEZT L FikRT 5,
@O ESGHED, VAZRHELEIATON Y — Y2 UHTHIEIZLY ., THE
WCEEN R 2 52 5 & ZEEVPEHMICHET 52 &
@ ESGHEDOHMD, IS OBEBWLZTHEOREEGLILLTICHL I L

RSB Ty AT 5 2 OFHHIT, BB ORI T & 5 X9 535 2 & 1213 HE
xS %0 ESGHE L, BlFHEFI ZEZHEOHFTOT TITONIRETHY, &
HEGEOHEIZL, TORBHMICBWTHINLHETRINDERETH S,

BAEDHG L EON LIS LU, ThD 200502 B 2R T+ e
TEX5 L) HITKREED 20\, 7295 TEEH KD LN L EEREN. ESG D
BREAELEBT DL 2 ZHBEEBEOT L ENEBOTENEL LT D IR
%o 72, ESGHE L BERBOMBIIOVTIE, FHFLHEDL LLRZHEIZLST
ESG HENHI SN TV AEGE, 723 ARRHO BN ERENTH > T, FHiEdT L
Z0 &) BYERELG S SN D HE T EFERE % 5 %\ fimme LT, Fit4H
RZHEDOF RN HNE R E 272 LT, ESGH#HE & sole interest rule DF#E % X%
Zlid, B EEE VD,

COERIZIE, 2018EIHICAEENTFT 7 b ERE, BHINLEHDDDH 5,
7o 2L, ESCHEENHOONLE 1 OFKMEE LT, ESGHEIZL Y, ZRE I THEW
RIS A EZEED [FHMICHETA2 8] EH DD, 1 HEHBTIE., [#HFEICE
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52 & (believe in good faith) &FEI SN Tz, EEFHITIE. FBIM2HE S Tl
7L BENICAEHERHBIRO 5NE L VI BBEOEETHS ),

EHMLL ZOERZTERTH, 7AYATLEEBEINTWS 2 ADFEHD, ESG
YEOHA L LFFE TR NI DD,

#11S, BITE ORI L 7o 8%, ESG # & O FH O A%, Bl b 7213kl B, By
s 202 H B LBRNTWZ2DITH L, KiCid, 72 B osits (il |
BrfaoH) IlLoT, ESGHREFIHEFEOTONLIDOTIE R, —EDRSLNI=&Mt
DT TORHFINDIZT E LV,

212, FMIMME D &7 X)) I O%FEHH fiduciary duty ¥ EH ) 720 TH Y, ZOHE
12& 5% sole interest rule (38 OFIEZT A ME—FBETREX 2L T L0 —)) L OFHE)
HEE7275 T %o Fiduciary duty (21E, K& {50 T, BERH L EERGTH D, A
BiE, FIXRBONFEEREBLEIELZBTHY . ZOHR, BETHIL, HEW%E
M ThiUTTohN, ZREUNORREERTHZ L eEbd 5, R#FIT, bk
MR M EOEHEHICH72 0 . SN ZERZIL) L) FHEOIT 5,

PESEH O R T, B, 28O 00 E M5 2 &2k 5, HBFIE.
EROPLEEADSEYNATOND L) T ohEEEil) L E2FEOT 5.

RFL T, ESGHED, B IEEN L MEE 525 BMCH D, 2oz hns
AT CARE7Z L HIMT SN B 6 721F . sole interest rule IZER L2V EFiE, LT
ZEREHICET SN (#HOTOLNDE) bOTRELVEEERIAT S,

512, ESGHEEDFF SN L DI, FBilEEH D L I EDVTHT T 2560, At
HETHIUL, ZOREEHOFEHNE L THINILEZE V),

ZNTh [#me LT, BHALFHSZHEOT TR AMENEZE F 272 LT, ESG #
% & sole interest rule OFEEZX L Z Lid, BEICLBEYZ L W2 D] LABARTWS
DIE, RIEFEY 7 A AT, ESGEHENDHEIETI DR CPITHR I ZEL SH 5,

LN, COMXDOFREKELTTLY TEIZR S,

1

2
TR

Tl
o

IV 2 AD7 X)W ORI L 5 ILFEGHT—ARL

SO Fam. A GEICaNN D). KimE VORI R o Twde BT, £
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NENOEREFT o
1R

Friam Tl X ORGEDI RSN, T TICEE TR LX) 12, REICHET 2 EHE
L OREDPRRS N, ENEENT D720 DKLOEHDPH S »PIZE N b,
BARRNZIE, RO &) IZBUROFE S S Do

O7 AN A TRZEEMTIR VL OMMADOEEZEHL T2 Y HodZitse L
T fiduciary duty 89 EEMICE T 5 fiduciary duty (X, W& D272 F1THE)
T 5 L) BFEFEH (duty of loyalty, sole interest rule) & EREICKTT LY A7 L) 5 —
VIR L TOidRE R To 72 R— b7+ U EED . FFEO IS L CAEMIZH
Y728 %479 11235 (duty of prudence) (29722115,

@iF 104EIF L OB, ZEEEOEEEMICE L, ESGNOEEE 5 &)k 28 &
IR o 72, A% CAUCABEBEEOFSE, ISt RGRESH R E~0RE %
Pz 5 EIROLBENZORETH D, T2, TILBRZ L) IS EEO T T PRI (E
HEEERGE) 2PED LN, TIUERT 2FEREBERIE, & LA fiduciary duty ©
—Er L L TESG ~NDEENF KD SN D Lam U7z,

OL2Lad b, HNBOT X)) I OZFEIE, H55H & FIZESCNORLEE T 5 2
LICHILL T2 ¥ BEEANORIKNFIGGE ZET 52 L2 o T 2O
%%Z 2 5L sole interest rule I L. BEFRBERIZ LS LENTOZ L TH S,

CO L) RO P T, REICE, WEOM T, L RBEFONIE,HNT v
ADENTFR (LHLETLHH0D) 2REHT L, T TIZBRRZEHIT, 20050 % b
729 B Y . ESG #% & 1% fiduciary duty EICR S WET L, 2005 &1%, 5112,
ESG#EMN. VA RHHEL/Z)ZTD) Y — 2 WET LI LI > T, ZWwEICH
VRt 525 & ZREVPEHENICH§2 28, BLUE 212, ESGIREDH
25, 3 OBEHEN L ZREOFR /LI LLXTIZHLT L, Thb, TNHLDSE
IV IT NS ZRFEOMREZRBEILT L L) FHEDITE L TR DT THLH 5 Uk,
MHEICFIEZ R 5D,
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ESG # & ICB 3 2 BE OB LU, #Y 2RO TFTiE, Ths 22005
a7z 2 LT ToTRTH D, 72720 ESGERENINS DEMZz S 2 niGEe
Th, FISMOIZZD L) ZREVHENLSELH L. TOYE. TOBRENNICEER
W% SE L. RO ZALIZIS U CTEE L 211U % 5 v,

E 512, PRIRZOMho ESG &M E ORI Th o, Thbb, Zat#
X ESG DEFREZERICANL DR FHOTFONL v, DF ), Kk, ESG k&% #
T 2BMROMEM P IS EEMA R L, 5T, ESGHENLAMICRERHIIK L
fiduciary duty iERIC 55T 2 - N7 =V ORIBICL 5 L0 DTH S,

T 512, —EOFEMEOTETIUE, ESGHE b fiduciary duty ERIZHE S HWET S
— T ZEE K L ESGHREZ #HF O 5 2 LT B ARG X O ERDS, B %= N
TV ARESTZADIZEV) DITTH L, TDHR. K LHPEET D RIE LI L S
LIRS, BARICHA S NS LUF, BT %,

1) 20K FVIC D DITZEEDOEHEAATH ZFbED, BWIE LY, ESGHERT 5
EWRROHLNDLPIIOWT, 7 A 1 5784E 1%, 2015 4 LUK 3 FEIZ D7z o THREF 2R L 72,
7EHS. 7 A h&FHRA R (GAO, Government Accountability Office) (&, 2018 4£, &
HIZIRSI DS EL 72 L k<720 2019 4R I2IE N T ¥ RIS, KEHES THEE IS LS
NETOR/RE LIRS T H L) U720 DF DX, WHELRIREH DR E N TV,

o) 20184, 7T v = 7INIX. BEEHEAZWIE L, ESGHEEZMR L2 ZHIE 50T
MHTHOZEEN, 50LThH, W—DMIZL EF>Tnh,

N) TAYALPAMCHERT S L, A FY AL EU Tb, ESGHEDOMEA Y FiF
TBEYD, 7X) HORHLF EIFEL L mERN LTV D, 4 F) ATIE, FEHHI4LF
M. BIEESGHEEZ RO DI T AERIKZEHF L, EU HF/IZ, 2 HIZH#HATESG &E
wHERES B RN LTz,

=) PRI (EEFEMEEREA) ICBFEL, F4T5HFAOMBEDML T 5, K
TIHITIZ 2000 # & FE LT 225, 2020 4E 1 H 3 HEF S THERY % & 2600 #h& Bz 2 %
HEROBELZHEENL, Lird, ESGHEIZHLLEBEOKRMITINAEKINS L9
2% 1), S&P 500 ESG index ¥ #fiiih Td %, Vanguard % BlackRock & \»9 & 9 7 5%
bELRERHL . REOKBHM 2 SBRIEMEE T, ESCOEEZEHMUT L L)1
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ol ® BYLICHEOEEOMATIE, ESGHEIFI AL ¥ - A M) =24 (EfR) &4
DoDd b,

R) ZbZ b ESGHEE LI e MELRIERIIZ VD, HEERBFEOT NS A (4
EMG) OB HICEHT 2 LR, YEEEORBRLTH O RN HER RN DK
BICHEHTLHEE TR T ZO#IFEIX 1980 18 ? SRI (socially responsible investing)
EE) FEIZET 70 A DT 700 bAA SAOFGHER) (20 . ZomomAEGIA, fbh
PRI ERER IR R Y — 7y M T 5B 572,

LA L. Z0O4E2 5, sole interest rule 2R & 2 ZitEH OE T & OGN H
BB IZ 072, OB BHABEOH/NT Y AIZHEH L, risk-adjusted return (FH
W) A7 #ZRBICANTY Y =2 DOWHELERL) LVH)EREEMRA T, ZORMER#
RT B &) HRDTERE L7z ALHBBIERER AT 2 2 &5, TRl A7 2Bl 22
EENFHILTBY . INOORFENOEEERER L Z EPHBEROZTHE L o THME
DN LFm L72DTH 5,

Dibo &9 RO T Ty Kiislid, RO L) LR ELIRRT %,

B LI, ESGHIRE LV IOMEE I L. SRI»HDORM DL O, 3 74b bRy - i
MR EE L. F=F0FEE M5 X9 % ESGHE % collateral benefits ESG (%4
BLUALORIKF & % BLE T 5 ESG #0&) &IF0N, 2l L, ZmEIlloTo) A
ey — v RERET DL D% riskreturn ESG & 35 X3 228 L7, BREZITD
fiduciary duty (2R L7Zawe LT, ZEEEPRATE 5,

#5212, risk-return ESG (22 Tid, HEGHYIC O EREWRFEMIZ L > T, L FER
7o) = EZHBEIID O THENHH L L THERTE S, 7272L. 2D X9 % ESG
PEIZZD L) BfERE LT LEILT LIV RV, Lo T, ZitH L LTI,
COL) GIENHSERHLCFHEEINSE ) Y — U0 a A M kA5 &HWT L 724
& flekd % LK, ZOBR O EMWIKE/RRIZOVTL Y 2 —F 208D 5,

55 312, FERERY 2R & B 2B OM 12 X ) . PRIRE N ST L ams Dl <
£ R, D5 riskreturn ESG D ZEEE KB DT 5N D &9 B WIEIZIZ BN
%o WilZ, riskreturn ESG ZERH L2y ¥ 7RG # R 5 2 L A9 EEE IS IEEF
ENDo THUSTITIZERHY - FEREM 2 2T\ %0 BAZ Z & 12 risk- return ESG
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IS LS B DS, T o 72 L AR T &~ F risk- return ESG 2329222 b H ) 55,
b b, risk- return ESG 2AEEA I o Ty &\ ESG 32N A S A1, v ESG
WBEPB/NFMSINS L)% 5 & v ESCG BENOFEDX S & SNk
LThb,

RIZH 4 5 & LT, collateral benefits ESG 25FF &5 6146 & 5. ZE. AkfE
ARRGELOZEDORETH ) . FEEHOXIE TIINIRL SN\ 41
o TiE, 7 AU A TIEEHEE: (ERISA) I2& o THEISNTBE Y, £ 2 Tid sole
interest rule 23FHOT HN T2 (HBITHETH 2). Lo L. REEELOYG. it
BOEDIEAFHCORRZREDFEEND 5% 5. T DINOE =20 % X
LB TSR LD QMR END, ARBHAOZIHBEOL AL, B4 B OMROH
B THIUE, 12D ESGHERE=FOFEZNDL Z L1k bi\v, & 5IARE
ANOEEE. X0 TSRS 72 85258%  (a more liberal “best” interest loyalty rule)
WKHIRT AL SNTED, FE=FOFEEML 2 EDFINLLEEN LD IRV,

K X OAm & L Tld, fiduciary duty ZBEE LT, £N%. »5EI3mITERH e L,
HDHGEIRFEARV =V e § 57 A ) BEOERIE, BEREBERICE I VTV 5,
ESG #% % . fiduciary duty DIEAEIZK T 2RI 2B L 55 2 L IZ RS ITIETTE v,

2 Ao 1

Kl 3 2O b WAOFTIE. SRI 25 ESG #ENDZALOJE 1 % i
HZ7- &% & & 12, collateral benefits ESG (522 Ol i LA Bl R 19 F) 2 |2 BLRE 5
% ESG) & riskreturn ESG (Z#%EIZE>THOY A2 L) ¥ — v % EFET S ESG) &%
X3 B 08D H 5 LEHT 5,

TAY AT, 18RS, FEBEPMELET L L) LT EZBERT L2 LI
XF L BEEANE 2 DAL, MEFRE S SN0 & G TTH o 1928 £ 12I1E.SRI 7 7
Y (HEWEMKE7 7V F) L LT A =T - 77 Y FEBRESI NI, TOHKE
AR LEIFAZOE, 1970 FERON M FAa8kFH, M7 7 ) A IAIETO T 79
FAA b (ANFEZERD) DSEBEMEE 2D 7 AU AT 87 7 I OFEENOHE %]
ELRIFARELZLDHERPEAN 0Tz TOBE, TV TNA Y ERXF—E W) T A
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N ERERTZEED, RFAGHLT, M7 7)) D OFEEIPOEELYIE EIT 5D,
fiduciary duty A2 7% 5 & FiE L7259 TIE S kX Twv 5 X 9 12, fiduciary duty 13,
R L RERBIIRNESNL, 7 7)) WHETIE, 3. 87 7)) 2 IHEOFE
B L CIRE T 5 2 &5, RIRWICITEEN L oiorg s WEIC L, KEICH
THEBHRBICKT S L) #mrk Shi, 22T, BE&IHEELXTIE LIP30 TR
o MEERZ LTWARnesEr | L TRET AR EDONIEE T AHERbH o7z, £
D% 20 ALK IZIZ, 3o & D ESRI 77 v FEEFTO T 7 & FABINIL 720

Q1WA 2Ty T= IV FIARZ VO YD HREL, SHIZY =< v - T a v 7hiE
ZHHRT, REREDG INFVA) OB HFIIhEFTCULISGERLZTERS
BRWETHEZRRERN L DL )T 5720 THUZL D SRI 25 ESG ~DOZEALAE L
720 [REIC, HEEGEFEOTNF Y ACEHT L2 L, FEOH) TEHit+T52 LT
HY . HEMFELEREZS RN L ) AL, SBTHRIY ) ZFRCHEION 22 %
HWATBY, ZNEEDT, VAZ VY =V REBTHI LD WER (Zi#H) O
waMDH Ll b L OFICIHER L2 EY 512, 2B OFGEE X 5 72900 fiduciary
duty &, ESGED, MR T2bDTIE %L, WMEET A ¥ - T4 X TORITFTLI LN
TE b L) EmAdETN,

2L KT, TMPBRLEZZEOEWHEL, I THLZRELRMD
ESG (risk-return ESG) & SRI ®iiii#% < ¥r collateral benefits ESG & % BIHfE 12 X Bl 3
ERLV) HERET 5,

3 Ko 2

D 2 OFE L. B ESG & A, fiduciary duty @9 6, EFEFFBIZK L 2w
MEET So

7 A 71Tk, fiduciary & SNBHEDMRYIL . 72 & ZITHRAEOMU B b FFLD2
itE b fiduciary TH %o 7275 FRICEERBEICRS 2 Lo TH, RA TGS
sole interest rule (SZ4&HDFGRZIT 2 EET H78H) VEHA SN0 L, BIEIZIE
best interest rule 25#H 415, Sole interest rule ® N CTid, JFEHI & L CTHOCIGIZEEE
SNBNE. BEFIMEEICL o THEMRBETT 6, ZELEIZZD L) 5% LT
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372 5%\ L2 L. best interest rule @ F Tld. AIEZ Mg & AIEZ G TH X, F)
WAHSING [ THRROON L, L72h o T, DR ENEER L 256, Ak A0
FIE, BEOSH OB L FRIC, HBEOV—VDSEH SIS X,

DL HEVIE, FRNENOEREROUE LB FHEOMIRIZ L B Sole interest
rule 258 S 2 O, FIRAHRIG 2552382 L o THER RN R 5 2 LS EH D )
ZIL VR TH) ., LobSZmB Il L2EHNE LW —AThb, TOL) BH
OHMBPFEILTH D E LT, BB A 74 b x v ME, FAZEIEO L — )V T4 5 &
BRL LT3 %,

AUt L. best interest rule 25#H S5 DlE, FIESHKIG I TH-> T, i35
DTIER L, —EOBBO T CROLTINZmBED/DICb %2 2 LD {HVBRT
HbHo T, HMRTH L LFKICZOMANFIGR S EBRT D &) RS2 hb I e
bo T T BEERSCHREZRLILGAETH) ., TOHBAEITIE, BiErv—rTidn <,
RNIEZRWG T % 80 % FRMIEHFT CHE§ 2 A ¥ — AN 728 S b,

& 512 sole interest rule 23 5 D IELB/LHEIC L o THH SN Z2WEETL, 20
%513 best interest rule 2VEH SN Do ZEEFDAT ) WHIE, RIELWGFITHHRET
HY. ZEHEIZL o TH LD best interest ZBRTNEZ L ITHBRTZENLLTH S,

AESCE, Do mEmiitic, F8EE. RIEGEL. AREE (BRIEN) ozheh
DTy ESG BNV ZNZTNOZELHE OMERB IS 5 0 EPEHET 5.

(E&ZFEEDHE]

H LIS FREFICOVTE, B0 L9120 7 41 7 T 1974 412 ERISA &)
EIEAIE S NFze Lad, SOEETIE, ZRFEDP ) ThAFEOERIZED B )A
WEiH O B FHE % fiduciary & L7259 2T, fiduciary duty d58fTHE & LT, ESMAE
REWE FHE) ORERN oz L7znto TRRILS EEO fiduciary 122V T,
MERB L LT, 2B ORFEIAIGRIZT 2 ZEE L LT 5 sole interest rule 23gh% 12
WHEND & L, dERERD 20N L5 %

L 72755 T, collateral benefits ESG & %) BB TO ESG H & IFFF S v ¥ 72721,
risk-return ESG 1&.ERISA EO T CTORBD L T LW TE L, H< T THLZHEE (ZOHA,
F &L CRBEE) OB ER LER, SPRBICEZEL RITTHES
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NOWERMZEEZ 2L LTH, TNREFEINLENWHITETH S,

COWE. FETABEOMESMELE 225, 20D ESGIZKHBDIF b h e v
SEMF 703 BGRICA L TR SCE, ZREHIId. SRR EEMIC X 5 risk-return D 43H7
ERTUEPDHY ., SHICZORGEHOBRZ RS 2T NE RS 2O T, riskreturn
ESG Th A Z L DIVFEIETREZ L T 5,

BRI RIC2ODOEEERENH Y, WINOFE LY ¥ — B RAD L4, ESG
DOEF% tie-breaker (Bl E T OYAEICE L LR RIRT L% PH b —)V) & LTHH
THLIENTELPENE V) HEIZOWTIE, ZHEDVOMOFEEE 2 52 L13T
EVE V) FEHIZEFTRETHD ., TOHEIZH ESGEHRIFIEEITRETLrVwET
%o

INSDEmD T, BUELTOT X ) BF@EDTA 5> A% s 5 & BEAs#Ey)
GARET7Z LT B A — 72T, tiebreaker & L TORMHEZRD L HTIRN 2L T 5,

[(RIEEEDZFEEDISE]

T AU TIE, ORI OMIZ, estate planning (FHFEZ X AW ERMD 720D T 5
YEVT) ORLPEENSERICE Do 2 P, ARIMIIEEE F 2 X RIEEFL L WIEN D
Btz BYIIRE T UL, BARBEORBR LR B L & B, MBORRI bk $ =
B T & HAHBEAD ) &) ICHEDR G T EZED LI ENTE L LR b,
Z 2T, RIEEAEARET ALz, e & QICREEHOZILEN. £O
SO L EAHMEDEHERN 23520 V) BEOEZEM O L, B3tk A7 1 b
A ¥ FIZW 9 prudent investor rule (BHMLIER OV —)V) 137, Kk, FiEE (H
ATV RFEEL) 020DV —VThHY) ., REFLOZHBE»FUTORBILIMMTHN,
FEO—BThHNILE L CHA SN FEHITH 5,

KiwlE, TOL) RHEROT T, REFHOZHAED, ESGHRELZZE LTIV
HBhxEim L Twb,

£ 9 RIEAITH 5 sole interest rule (&, RIEFILOZFLEIC S BRBEH SN D, Ky
LTIk, TAY A TEAELR 1977 00 A afEE RN T H Y v—2 - 123 (Mark
Rothko) &9 FEH4LBUCARE OWEAFELE L, HEOFILS DT b7z HAlfE A
DAL D 3 NOBEPITEIFRSNIARE A H L F ¥ 7)) —IZRH L7, &I HD
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BIZ, SNOESPITED 1 KIE. 2OXF Y7 ) —0EE (KE) THH, JOESH
TEL, MRELTEY ) —OFLEE ) BRODH 2 Z ED¥bh o7z, FHpriE, N
FWEN % F0E L ABEORROMIE 5755 %2 5O TRELGSHOBERME L Lz, K
7T fiduciary 1. HCOFMZEZERL TWE 072, ZoHEIX, 2N MEDOFIHE
THD. LPLEETHIrOEBEIRIBFWTHLILETH o CTHRERZZ & R CidusiH
T2

7272 L. RIEFBFEIZOWTIL, ERISA OBH SN2 FEEZAELIIRL L0805 5,
AR Rz X H I, FEZHFICHEM S N5 fiducary duty [ 5RITE E TH o T,
collateral benefits ESG (3 #fixf 127 & 1L 7e o DT AU ZFNAT riskreturn ESG 72 & L CIE
LALSINBGELZ TSNS,

Zxt L. REFH O AL, fiduciary duty  RHAIHE (EEHE) THOH. &It
BRI D LGE L. ZWEDPRE L TV LAEE12E, BB bns, 72720, K
MCE. DL BBINDSTEHEICRDOONL 0L W IEZE ) TR wET 5,

LIS, FESiESZ RGO [REENAR] ORKILEERT S L&) BIRTOEE
FHEA) DI L, RIFEGFETIX, W ORFIFZEZT T . FREEHICL - T,
ZiwBm O [IERFOMLGE] 28RS 22 L b@BHLNTIUE, 21U & 5 T collateral
benefits ESG 25 BEIC7 ) 29 TH Do 72 21X E (BB ICEE L -HEEH 235
TEiE ZmBELHIRKICEEZTVERY, ZBREOFEE DV Z)THE, LrL, K
ML, D L) REETESGIEERIT) B ERT 5. T, TEEDOFELT
XEZDEV)BERBEZHAEVP IO L) LEVIRTHE ISR 2 DI HRELH TH
5T L. WIS, BEAOREE Vo T, #%., RERELOFKEEMIEETIE, KELIC
REBHEXRIITILIEHVOT, BH. ZHREOEBEMARICL L LTV BV,

212, BREEORR, TbBERSFHEHICL 2 DERBKOBANIL, ZFEHITH L.
fEOFE (T2bEARBMOLIRTIZIESG DEE) bFINLETHL DL, ZThixHE
BLZTUE RS2 EHEICERT 20005 %,

HFEIZOWT, TNETOHFIETIE, 2 EZNDFEINEEENTVWTY, TiEH
Wi, BY R HEE AT O EREB VD) . TN ESG FHE DR, ENA T T
TWHEOFRINCERRELELY RITT L) 2L, ZHEEETEMbNL P,

BEIZOVWTIE, TNETOHBITIE, HTHEEEEET HEHALHEICL > TZHRED
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AP KRE CHESNLHE, 2L, FHPTICH L2 TRV, BRLSEEHD 5 0%
(deviation) % RKDLEMLEAH L LT L, ML LA, ESGHEIZOVWTH VR 1ET 7
&R %o

7272, SNETOHBETIERL, TI T2 TINO L) IS, VETEZEEICHL
ESGHEXF T LWL LG, ZO5&L A TR MY IIZITHOGUL, ZiLHIE, HH~
DOEMBEREEND T L7 ESGIEEZMAAND ZEHNTE L,

5302, BRI (RELH) TR, ZWEVH LGS, FISMNIZ ESG & D
BOHNL. RIEBIADZEED/-ODLDTHLLU L, ZOXEENROL L5, [HE
BaWETTho, BIEEVATA M AV ML ZENEZRD DY,

L L6, 2oOBMNS . ERICENDPEHSINLDIEES TRV E Kwidv),

T, ZREOFAZIR. AV T7F—2F - artry b TRITRERS VRS, T07%
THMERT, ZRENTHEBE L2 ETORBETHLUEDN D Lo KIZ, T A I ORKIE
BELTIE, %, ZRFIERTHY ., »olREBR 28T GEIC & o TIERAE
RELEIN TR WZEE LD ) 5) PHET . TmBEORELIE, TNHEHD
FETRITNE ROV, EHI2WVZIE, WoZAFBEMFLNLTY,, TNk Rxsh
CHIFTERV, —EOREMM., ESGHEVHVHEIZ, TOMT o L2t O
HY EVZDPIIEIAHEEEDED o

DX HIZIBRT, K, P ICKEERLORE. NFEHEFK % & fiduciary duty
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The Japanese Law of Fiduciaries from
Comparative and Transnational
Perspectives

Masayuki Tamaruya* & Mutsuhiko Yukioka**

Japan occupies a vantage point to observe the intersecting theories of fiduciary law and
transnational legal ordering. Having modernized its legal system by introducing western law since
the late nineteenth century, Japan possesses a body of law that have been influenced by comparatively
diverse sources including both civil law and common law traditions, as well as traditional valne
system. Japan also bas a complex past in the region, initially acting as a colonial power to impose
its modernized law onto Korea and Taiwan, then as a leading economy in the post-war years,
though the past quarter century bas witnessed its struggle. Such diversity and dynamics bave affected
the evolution of fiduciary norms in_Japan and in East Asia, and the main part of this Article will
trace the bistorical progression. In Japan and major East Asian jurisdictions, although the terms
“fiduciary” and “duty of loyalty” were not part of the legal lexicon until recent decades, the basic
notion of duty of care and the context-specific regulation of conflicted transaction were part of the
law. The fiduciary norms evolved as their multiple strands of sonrces interacted with each other, or
even came into conflict with each other. The ever-increasing economic interactions increased the pace
and dynamics of this process, and regional and global financial crises added to the sense of urgency.
This Article will use the framework of transnational legal ordering to understand the complex
evolution of fiduciary norms in Japan, East Asia and beyond.

TNtOAUCHOMN. 1.ttt s s s s sansssnenes 136
1. Civil and Commercial Codes: Pre-WWII Reception.......c.ccccuvcuniuniuniuneeriesiecicincnnae 138
II. American Influence and Challenges: Post-WWII Changes..........cccocoviviniiriinnee. 140
A. Coming of Duty of Loyalty......cccccovviniininniniiceecsnns 140
B. Loyalty to WhomP? .....cccoiiiiiiiiiiiiiiesnesssssssssssssessnes 142
II1. Greater Transnationalization: Reform since the 1990s......cccceeeirirreecerinirreenene 145
AL Corporate LawW.....ciiiiniiiiiiii e 145
B. Pension Funds and Related Ateas.......oviviieieeeenereeceeieeseeee e eeenens 148
C. Post-Lehman Developments..........cccciiniiiiisins 149

* Professor of Law, Rikkyo University, College of Law. E-mail: tamaruya@rikkyo.ac.jp.
**  Associate Professor of Law, Kobe University, Graduate School of Law. E-mail:
yukioka@harbor.kobe-u.ac.jp.

135

— 198 —



136 UCT JRNL. OF INT’L, TRANSNATIONAL, & COMP. I.. [Vol. 5:135

D. Family, Guardianship, and Succession Law........ccccvvieivicincincinnncniniens 153

IV. Japanese, Asian, and Transnational Fiduciary Orders........cceuvivincivcncnininianee 155

A. Transnationalization from the Japanese Perspective........c.coovviviniviiiinnns 155

B. The East Asian CONEXt....cviviiiiiiiiiiiniiiis s 157

CONCIUSION. ...ttt 160
INTRODUCTION

The notion of loyalty is hardly new to Japan. In fact, two strands of loyalty
formed the core value system that was sanctioned by the premodern authority that
ruled from 1603 to 1867. These loyalty norms were status-based: one was termed
ko (3%), loyalty to family elders, and the other was cbu (f), loyalty to authority. The
conventional wisdom is that this hierarchical social structure was defined by the
Neo-Confucianism originally developed in China.! Recent academic research has
cast doubt on these assumptions, however, suggesting that the rulers and thinkers
of the time did not simply import this attractive but dangerous body of thought.?

These status-based loyalty norms are seldom articulated in modern legislation
or legal scholarship after the introduction of Western legal thought in the late
nineteenth century. Nevertheless, they played an important role in Japanese social
and economic life.? Toward the end of the twentieth century, these norms wete
invoked as an important source of employee loyalty to corporations.* They shaped
the operating norm of the company as a community of employees, in which the
employees’ interests could exert an influence on corporate management that
sometimes exceeded the ownership interest of the sharcholders.> Whether this
Japanese style of management is the continuance of premodern thought and
practicet or reflects a pragmatic adjustment to the necessities of modern society” is
contested.8 Nevertheless, it created a tension with the modern reform that

1. See e.g., Michael Young & Constance Hamilton, Historical Introduction to the Japanese 1.egal System,
in JAPAN BUSINESS LAW GUIDE § 1-370 (1988).

2. HIROSHI WATANABE, A HISTORY OF JAPANESE POLITICAL THOUGHT, 1600-190188-91
(David Noble trans., 2012).

3. JUN-ICHI KYOGOKU, THE POLITICAL DYNAMICS OF JAPAN 41-44 (Nobutaka Ike trans.
1987).

4. Id. at 64-66. For a recent example, see, FUJIO MITARAI & UICHIRO NIWA,
EAEITFED 72 12 [WHO 18 THE COMPANY FOR?] 97-105 (2006).

5. Masahiko Aoki, Toward an Economic Model of the Japanese Firm, 28 J. ECON. LIT. 1, 20 (1990);
Curtis Milhaupt, Takeover Law and Managerial Incentives in the United States and Japan, in ENTERPRISE LAW:
CONTRACTS, MARKETS, AND LAWS IN THE US AND JAPAN 177, 182 (Zerichi Shishido ed., 2014).

6. See, eg, JAMES C. ABEGGLEN, THE JAPANESE FACTORY: ASPECTS OF ITS SOCIAL
ORGANIZATION 95-98 (1958).

7. See, eg., JOHN BUCHANAN, DOMINIC HEESANG CHAI & SIMON DEAKIN, HEDGE FUND
ACTIVISM IN JAPAN: THE LIMITS OF SHAREHOLDER PRIMACY 130 (2014).

8. For a literature that takes the middle ground, see, for example, KUNIO ODAKA, JAPANESE
MANAGEMENT: A FORWARD-LOOKING ANALYSIS 3948 (1986).
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emphasized the primacy of the shareholders’ interests and monitored by outside
directors on their behalf.

In what follows, we will trace the evolution of fiduciary norms? since the
Japanese reception of the modern legal system during the latter half of the
nineteenth and the early part of the twentieth century. The duty-of-care provisions
and regulation of conflicted transactions were introduced into the Civil Code, the
Commercial Codes, and the Trusts Act, which laid the foundation for further
transnationalization (Part I).10 The post—World War II years witnessed a greater
influence of American law, which involved the transplant of the duty-of-loyalty
provision, portending a gradual shift in the forms of fiduciary norm from a rule-
based to standard-based format. However, the American-style open-ended fiduciary
standard also raised more fundamental questions: Who do the fiduciaries serve and
how are they to be monitored? These questions were among the most contested
grounds of debate in a series of reforms toward the end of the twentieth century
(Part II). Nevertheless, since the 1990s, Japanese lawyers and policy makers have
demonstrated a greater willingness to use fiduciary terms and to embrace fiduciary
initiatives overseas (Part III).

A historical review sheds light on a number of factors and mechanisms that
led to the reception of fiduciary norms and the synchronization of domestic and
international norms.!! However, one can discern occasional divergence between the
overseas fiduciary initiatives and the motives of the domestic policy makers that
raise questions as to the level of convergence (Part IV(1)).12 In fact, this co-existence
of synchronization and divergence has hardly been unique to Japan, as can be seen
when the scope of observation is extended to some of the major jurisdictions in
East Asia. On the one hand, the one-and-a-half centuries of Japanese experience
has served as the basis for the emergence of a transnational legal order. At the same
time, the unique socio-economic conditions and the desire to exploit comparative
advantage in the increasingly global market economy have created motives for each
jurisdiction, both to introduce internationally prevailing fiduciary norms and diverge
from them. The growing importance of the region, both in economic and political
terms, also means that such disjunctions have the potential to influence the
transnational evolution of fiduciary orders (Part IV (2)).

9. In this article, “fiduciary norm” is used as a generic category that includes rules, principles,
and customary notions that relevant parties perceive as binding, though not necessarily legally
enforceable. Substantively, it can include both specific doctrines, such as those concerning duty of
loyalty and duty of care, and broader normative statements, such as who the fiduciaries are, who the
fiduciary should setve, and how any given rules should be enforced.

10.  Thilo Kuntz, Transnational Fiduciary Law: Spaces and Elements, 5 U.C. IRVINE J. INT'L
TRANSNAT’L & COMP. L. 41, 57 (2020).

11.  For an analytical framework, see JOHN BRAITHWAITE & PETER DRAHOS, GLOBAL
BUSINESS REGULATION 15-26 (2000).

12. Terence C. Halliday & Gregory Shaffer, Transnational 1.egal Orders, in TRANS- NATIONAL
LEGAL ORDERS 3, 55-63 (Terence C. Halliday & Gregory Shaffer eds., 2015).
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I. C1viL AND COMMERCIAL CODES: PRE-WWII RECEPTION

The modern layers of Japanese fiduciary norms were laid down by the French-
inspired Civil Code (1896) and the German-modeled Commercial Code (1899).13
Although the term “fiduciary” did not immediately become part of the Japanese
legal lexicon, these codes contained a series of rules that were equivalent to the
present-day fiduciary principles. Placed at the core of the Japanese law of fiduciaries
is an agent’s obligation to manage a principal’s affairs carefully and faithfully.1 Civil
Code § 644 imposes on an agent “a duty to carry out the work of the agency
following the aim of the agency and with the care of a faithful manager.”1> This
duty-of-care provision applies, mutatis mutandis, to partners—-rumiaiin,° guardians—
koken),! and executors—igon shikkisha under the Civil Code,!® and extends to
corporate directors under the Commercial Code.!”

As introduced in those statutes, the fiduciary regulation of conflict transactions
was largely rule-based in form. The Civil Code agency provisions contained specific
prohibitions on self-dealing and representation of both parties to the same
transaction.?  Similarly, context-specific regulations of conflict-of-interest
transactions applied to guardians?! and charity directors?? under the Civil Code, and
to commercial agents?? and corporate directors?4 under the Commercial Code.

The Commercial Code also prescribed the corporate governance structure for
for-profit corporations that paralleled the German-style two-tier board (duale
Fiibrungsstruktur). Just as the German supervisory board (Auwfsichtsral) provides
monitoring of the managing board (Vorstand), Japanese statutory auditors
(kansayaksn) were expected to monitor the business decisions and accounting
practices of the directors (forishimariyakn).?> Herman Roesler, the Code’s German
architect, referred to not just the German example, but also French and British

13. MINPO [CIV. C.] 1896, no. 89 (Japan); SHOHO [COMM. C.] 1899, no. 48 (Japan).

14.  J. Mark Ramseyer & Masayuki Tamaruya, Fiduciary Principles in Japanese Law, in THE OXFORD
HANDBOOK OF FIDUCIARY LAW 643, 643 (Evan J. Criddle et al. eds., 2019).

15. MINPO [CIV. C.] 1896, art. 644 (Japan).

16.  Id. art. 671.

17.  Id. art. 869.

18.  Id. art. 1012.

19.  The relevant Commercial Code provision was introduced as Article 164, Paragraph 2 by
Law No. 73 of 1911; renumbered as Atticle 254, Paragraph 2 by Law No. 72 of 1938; and renumbered
as Article 254, Paragraph 3 by Law No. 167 of 1950. It is now superseded by Kaishaho [Companies
Act], Law No. 86 of 2005, art. 355 (Japan).

20.  MINPO [C1v. C.] 1896, art. 108 (Japan).

21, Id. art. 860.

22, Id. art. 57.

23.  SHOHO [COMM. C.] 1899, no. 48 (Japan).

24.  Id. art. 264-65.

25.  The ditectors were formally constituted as a board through revision to Commercial Code
arts. 259 et seq, by Law No. 167 of 1950, and the statutory auditors by revision to Kabushiki Gaisha
no Kansa t6 ni kansuru Shoho no Tokurei ni kansuru Horitsu [Special Exceptions to Commercial Code
Concerning Audit, etc. Act], Law No. 22 of 1974, §§ 18 et seq, by Law No. 62 of 1993.
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legislation, making sure that the Code match the needs of the time in Japan.?6 The
Japanese statutory auditors’ position, however, was weaker than that of their
German counterpart in that, although they had power to require directors to
produce accounting documents for review and conduct inquities on their business
execution, they lacked the power to appoint or remove directors.?”

On top of the civil law basis of Japanese private law, common-law trust was
introduced by the Trust Act of 1922.28 Under the Act, the trustee has the duty of
carrying out “the work of the trusteeship following the aim of the trust and with the
care of a faithful manager,”? a provision that shows close parallels with the language
of Civil Code § 644. The agency-based regulation is extended to prohibition of the
trustee engaging in self-dealing under any name involving any proprietary or
personal rights.30 While being careful to ensure consistency with the Civil Code, the
drafter of the Trust Act incorporated certain remedies against breach of trust that
tracked the common-law approach, which are more extensive than those available
for agency arrangements.!

Thus, by the 1930s, fiduciary principles were prescribed in separate codes
drawn from different legal traditions. There was no general duty-of-loyalty
provision, and the provisions took a mostly rule-based format by listing conflicted
transactions that were prohibited unless there was specific authorization or unless
an independent representative was appointed. It should be noted that this was not
unique to Japan at the time. English fiduciary law had long been largely rule-based,
using no-profit, no-conflict formulas.3? The general formulation of the duty of
loyalty in the U.S. became broadly accepted only in 1930s, after the publication of
Austin W. Scott’s Treatise on Trusts and the Restatement on Trusts, in which he served
as a reporter.3> In Anglo-Commonwealth jurisdictions, more systematic
consideration of fiduciary law came later in the twentieth century.?*

The Japanese experience suggests that the divide between the civil-law
formulation and the common-law formulation is not irreconcilable, recognition of

26.  Hatuhito Takada & Masamichi Yamamoto, The “Roesler Model” Corporation: Roesler’s Draft of
the Japanese Commercial Code and the Roots of Japanese Corporate Governance, 45 ZEITSCHRIFT FUR
JAPANISCHES RECHT [JOURNAL OF JAPANESE LAW] 45 (2018).

27. ‘Tsukasa Miyajima, 2 [Anditing Structure], in WBFIPGIEF S [HISTORY OF
COMMERCIAL LAW STUDIES IN SHOWA PERIOD] 389, 391-96 (Yasuichciro Kurasawa & Takayasu
Okushima eds., 1996); Ronald J. Gilson & Curtis |. Milhaupt, Choice as Regulatory Reform: The Case of
Japanese Corporate Governance, 53 AM. J. COMP. L. 343, 348 (2005).

28.  Shintakuho [Trust Act], Law No. 62 of 1922 (Japan).

29.  Id. art. 20.
30. Id. art. 22.
31. Id. art. 31.

32, Aberdeen Rly Co v. Blaikie Bros (1854) 1 Macq 463 [1843-60] All ER Rep 249; Bray v. Ford
[1896] AC 44, [1895-9] All ER Rep 1009, 73 LT 609.

33.  Austin W. Scott, The Trustee’s Duty of Loyalty, 49 HARV. L. REV. 521 (1936); Austin W. Scott,
The Restatement of the Law of Trusts, 31 COLUM. L. REV. 1266 (1931).

34, PAUL D. FINN, FIDUCIARY OBLIGATIONS 1 (THE LAW BOOK CoO. LTD. 2017) (1977);
MATTHEW CONAGLEN, FIDUCIARY LOYALTY: PROTECTING THE DUE PERFORM ANCE OF NON-
FIDUCIARY DUTIES 1-3 (Hart Publ’g 2011) (2007).
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which could lay the foundation for further transnational fiduciary ordering.
However, as will be seen in the next part, the reformulation of fiduciary concept
under the American notion of duty of loyalty posed a major challenge of
transplantation haunting the Japanese lawyers for almost half a century. The
questions as to whom the fiduciaries are to serve and who are to monitor the
fiduciaries also proved controversial, particularly in the Japanese law of
corporation.=

II. AMERICAN INFLUENCE AND CHALLENGES: POST-WWII CHANGES

A. Coming of Duty of Loyalty

After World War II, the influence of American law became pronounced. A
number of New Deal-inspired laws were introduced including an antitrust law,
securities law, and labor standards law, as well as a new Constitution. Along with
these laws, duty-of-loyalty provisions were introduced as a standard-based fiduciary
norm. In 1950, the Commercial Code was amended to introduce § 254-2, which
provided the following:

A director owes a duty to obey the provisions of the laws, the articles of
incorporation, and the decisions of the general meeting of shareholders, and a duty
to carry out their work loyally in the interests of the corporation.?>

In later years, the Securities Investment Trust Act was amended in 1967 to
impose a similar duty of loyalty on the manager of securities investment trusts to
the trust beneficiaries, 36 and the Investment Advisors Act was introduced in 1986
to impose a duty of loyalty on investment advisors to their clients.??

The transplant of the duty-of-loyalty provisions was not completed in one
day.3® In fact, these provisions were rarely invoked in court, and when they were,
they invariably accompanied a reference to the general duty of care of faithful
managers.?® However, it is not correct to say Japanese lawyers or courts resisted the
duty of loyalty as a matter of principle. Rather, the court expanded the prohibition
of conflict-of-interest transactions without relying on the duty-of-loyalty provision.

35.  SHOHO [COMM. C.] art. 254-2, later renumbered art. 254-3, was superseded by KAISHAHO
[Companies Act] Law No. 86 of 2005, art. 355.

36.  Shoken Toshi Shintaku ho [Securities Investment Trust Act] Law No. 198 of 1951, art. 71,
inserted by Law No. 106 of 1967.

37.  Investment Advisors on Securities Regulation Act, Law No. 74 of 1986, art. 21, repealed by
Law No. 66 of 2007 and consolidated into the Financial Instruments and Exchange Act, Law No. 25
of 1948.

38.  Hideki Kanda & Curtis J. Milhaupt, Re-examining Iegal Transplants: The Director’s Fiduciary Duty
in Japanese Corporate Law, 51 AM. J. COMP. L. 887, 900-01 (2003).

39.  The duty of loyalty was not invoked as independent ground of liability for the first time
until 1989 in Takada v. Nihon setsubi, K.K., 835 KINYU SHOJI HANREI 23 [Tokyo High Ct.] Oct. 26,
1989. See text accompanying notes 113-114.
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In Oe Industrial v. Business Consultancies (1963),% the Supreme Court invalidated
a transaction between the plaintiff company and the defendant on the basis that the
director who represented the plaintiff company abused his agency authority. The
transaction in question involved the sale of corporate property. This was formally
within the ditector’s authority but in fact was entered into with the collusion of the
defendant to reap an unfair profit. While the lower court had interpreted the
Commercial Code’s prohibition of conflict-of-interest transactions narrowly and
had upheld the transaction so long as the director had acted within his authority,
the Supreme Court held that if the other party was aware of the underlying self-
interest of the director, the company could avoid the transaction constituting an
abuse of agency authority following case law doctrine under the Civil Code.

In San'ei Electronics v. Japan Victor (1968),4 the Supreme Court expanded the
prohibition of self-dealing by overruling its eatlier ruling that narrowly construed
the Commercial Code’s prohibition of self-dealing as encompassing only direct
transactions between the company and the putative director. In this case, the
plaintiff company’s director had represented the company to assume a debt owed
by the director to the defendant. The Commercial Code had required the board’s
approval when a director sells his property to the corporation, borrows money from
the company, or otherwise deals with the company on behalf of himself or a third
party, but had not prescribed indirect transactions such as the assumption of a
director’s debt by the company. Although some commentators feared that
broadening the grounds of invalidity could cause disruption to business
transactions, there was a growing awareness of the need to protect the company
from disloyal directors. The Supreme Court took the broader construction, and later
the Commercial Code was amended in 1981 to explicitly prohibit indirect forms of
self-dealing transactions.*?

While the Japanese courts have used various doctrines to regulate conflict-of-
interest transactions, they did not see the need to treat the duty of loyalty as a ground
for liability distinct from the duty of care. The Supreme Court thus held in 1970:

Article 254-2 of the Commercial Code [duty of loyalty] metely clarifies and
details the duty of a faithful manager established in Article 254(3) of the same Code
and Article 644 of the Civil Code. It does not impose a separate, higher duty than
the general duty of faithful management required of all agents.*3

This approach meant that the Japanese courts were slow to develop a more
specific duty-of-loyalty doctrine, such as corporate opportunity, or an extensive
remedy, such as disgorgement of profit.

40.  Saiko Saibansho [Sup. Ct.] Sept. 5, 1963, Sho 35 (e) no. 1388, 17 SAIKO SAIBA NSHO MINJI
HANREISHU [MINSHU] 909 (Japan).

41.  Saiko Saibansho [Sup. Ct.] Dec. 25, 1968, Sho 42 (e) no. 1327, 22 SATKO SATB ANSHO MINJI
HANREISHU [MINSHU] 3511 (Japan).

42.  Kaishaho [Companies Act], Law No. 86 of 2005, art. 356(1), 365(1) (Japan).

43.  Saiko Saibansho [Sup. Ct.] June 24, 1970, Sho 41 (e) no. 444, 24 SAIKO SAIB ANSHO MINJI
HANREISHU [MINSHU] 625 (Japan).
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B. Loyalty to Whom?

By the 1970s, Japan was the world’s second-largest economy. Its growth
attracted international attention to some of the unique features of Japanese
corporate management and labor relationships, including lifetime employment and
a steep seniority wage progression that secured loyalty to companies as communities
of employees.** The boards of directors were almost exclusively composed of senior
managers who had devoted their whole cateers to their companies as employees.>
Sharcholders, on the other hand, appeared content to have their financial interests
subordinated to other stakeholders’ interests, justifying their investments in terms
of wider business interests.4¢

As Japanese economic growth threatened American dominance, tensions
arose on the corporate governance front. To Americans’ eyes, the Japanese
corporate sector was closed to outsiders and lacking in transparency; in terms of
American standards, Japan’s post-war corporate governance was inadequate. As
Curtis Milhaupt summarizes the sentiment:

The market for corporate control was not active during Japan’s post-war high-
growth period. In the post-war corporate governance regime, publicly traded firms
were typically affiliated with a corporate group (keiretsu) with a major bank at the
center. Group-affiliated firms cross-held shates of their affiliates, forming stable,
friendly investor relationships involving significant percentages of the public float.
Investor activism was rare and hostile takeover activity was condemned as
antithetical to Japanese business norms, which conceptualizes the firm as a
community of employees rather than an assemblage of financial assets to be bought
and sold.*7

This was the lesson that an American barbarian learned at the Japanese
corporate gates in 1989.48 T. Boone Pickens, who had eatlier contributed to the
American law of corporate takeover in Unocal v. Mesa Petrolenn Co. (1985),4 acquired
20.2% of Koito Manufacturing Co. and demanded that the Toyota affiliate elect a
director of his recommendation.>® For Koito, and most of the Japanese general

44.  ABEGGLEN, supra note 6, at 8, 39—40; ORG. FOR ECON. COOP. & DEV. [OECD], Manpower
Policy in Japan: Reviews of Manpower and Social Policies Number, 11 OECD, 7, 9-26 (1973); EZRA F. VOGEL,
JAPAN AS NUMBER ONE: LESSONS FOR AMERICA 133 (1979).

45.  Gilson & Milhaupt, s#pra note 27, at 348—49.

46.  See, eg, Gen Goto, Legally “Strong” Shareholders of Japan, 3 MICH. J. PRIV. EQUITY &
VENTURE CAP. L. 125, 142-43 (2014); Bruce Aronson, Japanese Corporate Governance Reform: A
Comparative Perspective, 11 HASTINGS BUS. L.]. 85, 95 (2015). For a historical account of the shareholding
structure in Japan, see Julian Franks et al., The Ownership of Japanese Corporations in the 20th Century, 27
REV. FIN. STUD. 2580 (2014).

47.  Milhaupt, supra note 5, at 182.

48.  BRYAN BURROUGH & JOHN HELYAR, BARBARIANS AT THE GATE: THE FALL OF RJR
NABISCO (Harper & Row, Publishers 1990).

49.  Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985).

50.  KRMEADAYY L > XICEGIKTNE— AR B 2 0 % & IRFG [Mr. Pickens, A
Major Fignre in American Mc>A Becomes the Largest Shareholder—20% of Koito Shares Acquired], NIHON

—205—



2020] THE JAPANESE I.AW OF FIDUCLARIES 143

public, Pickens’s demand was nothing but another example of “greenmail” to extort
extravagant cash from Toyota. Hiroshi Okuda, who would later become the CEO
of Toyota Motors, negotiated hard with Pickens on behalf of Toyota and Koito.
Koichi Kusano, who is now Justice of the Supreme Court, represented Koito as its
attorney.>! Ultimately, Pickens retreated from the fight in 1990, handing over the
shares back to the Azabu Building, a shady speculator entity who Koito claimed was
the beneficial owner of shares held by Pickens.>2

In parallel, a government-level negotiation known as the U.S.-Japan Structural
Impediment Initiative was under way. In order to alleviate the mounting trade
imbalance, the U.S. Government demanded that Japan remove a wide range of
trading impediments, which included corporate governance issues. Following the
negotiations, a number of reforms were introduced to expand shareholders’ rights.
The 1993 revision of the Commercial Code and related statutes included, for
example, provisions to expand the sharcholders’ right to review corporate books;>3
to make shareholders’ derivative suits more accessible;>* and to enhance the
independence of statutory auditors.>> The introduction of outside directors was
discussed during the negotiations but did not become part of the reform package,
in anticipation of resistance from industry. This became a hotly debated issue from
the late 1990s on.

Not all Japanese were hostile to American influence. Since the early 1970s,
Akio Takeuchi and Hideo Tanaka, colleagues at Tokyo University who had shared
time at Harvard Law School, used the American law as a model, arguing that
derivative suits, class action and other measures should be introduced and expanded
to invigorate private citizens’ efforts to enforce the law.5 Takeuchi led academic
opinion in the run-up to the 1993 revision, advocating law reform to enhance the
use of derivative action.5” For academics, foreign pressure was even felt to be useful
to draw concessions from opposing business interests.>

KEIZAT SHINBUN 1 (Apr. 2, 1989) (Japan). For a general account of the dispute, see BUCHANAN, supra
note 7, at 128-30.

51, See KOICHI KUSANO, £3 %1 D IE 3 [JUSTICE OF CORPORATE LAW] 16972 (2011).

52.  T.Boone Pickens, The Heck with Japanese Business: Why 1'm Not Interested in Trying to Compete in
a Cartel System, WASH. POST C1 (Apr. 28, 1991); REE S 2 XICHLE 7 B JfAT
DB E 5712 [Koito-Seisaknsho Welcome Mr. Pickens’ Retreat—Focus Shift to Azabu Buildings Co.],
NIHON KEIZAI SHIMBUN 9 (Apr. 30, 1991) (Japan).

53.  SHOHO [COMM. C.] art. 293-6, as amended by Law No 62 of 1993. (Japan).

54.  Id. art. 267(4), 268-2(1), as amended by Law No 62 of 1993.

55.  Kabushiki Gaisha no Kansa t6 ni kansuru Shoho no Tokurei ni kansuru Horitsu
[Commercial Code Special Provisions on Company Auditor etc. Act] Law No. 22 of 1974, art. 18(1), as
amended by Law No. 62 of 1993.

56. Their arguments were developed in a series of articles, which were subsequently
incorporated in a book: HIDEO TANAKA & AKIO TAKEUCHI, 15D EHLUZ 1) B FAA D& E] [THE
ROLE OF PRIVATE PERSONS IN LAW ENFORCEMENT] (1987).

57.  Akio Takeuchi, #KZ1CEFRADIGH & B/HBY 1L [Enbancing the Use and Preventing the
Abuse of Shareholder Derivative Action], 1329 SHOJI HOMU 34 (1993) (Japan).

58.  For the legislative background, see Yoshihiro Yamada,
RTA D A E = & B THEEFZH] DL Bl & & DG [Stakebolders and
the Corporate Law—The Theory and the Myth of “Transparent and Colorless Corporate Law”] in
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Kusano—Koito’s attorney and now a Supreme Coutt Justice—was not, and
is not, an enemy of the American-style corporate takeover either.>? Also a graduate
of Harvard Law School, he had co-authored with his senior law firm partner a
conference paper, noting with approval the shift in thinking among corporate
managers who were beginning to “jettison the attitude to regard a corporate
takeover as a vice in itself and to make use of it by viewing its economic benefits in
a positive light.”60 He did note one difference in legal cultures: American directors’
sense of exclusive loyalty to the shareholder had facilitated the rise of the corporate
takeover, whereas sharcholder control had become irrelevant in Japan because of
what he termed a “personified view” of the company.¢! Kusano elaborated on this
idea of corporate personification as follows:

Corporate managers and employees do not regard their companies simply as
a device to make profit for the benefit of sharecholders, but something that must be
defended as if it is their own han [H#: premodern governmental entity] or castle,
where their own identity is at stake. The company behaves autonomously for its
own purpose of growth and continuity.62

One can detect a resonance of the status-based loyalty that was alluded to at
the beginning of this article.> According to Kusano, companies had become the
sole object of loyalty after the destruction of the war and urbanization had deprived
ie (1 =: household), mura (X 7 : local community), and &uni (7 =: nation) of such
status. Perhaps because he wrote this just after he had successfully defended Koito
against Pickens, Kusano sounds somewhat sympathetic to corporate
personification. Nonetheless, he remained agnostic about whether this personified
view of companies should be retained in any way or be jettisoned as a remnant of
the premodern era and replaced by American-style sharcholder primacy.64

A review of post-war developments reveals that the notion of a duty of loyalty
and ideas about shareholder-oriented corporate governance generated tensions and
a heated reaction in Japan, particulatly in the area of corporate law. However, the
conceptual challenges and debates about stakeholders may have provided fertile
grounds for further development. As will be seen in the next part, during the 1990s
and onward, Japanese lawyers and policymakers began to use the broader notion of
fiduciary duty, including the term “duty of loyalty,” beyond corporate law. We will

BAEEOBRIFF L MEER O 4EEZ RO T [CORPORATE LAW’S CHOICE: SEARCHING FOR
THE CORPORA
TE LAW IN THE NEW ERA] 31, 137-47 (Masafumi Nakahigashi & Hideyuki Matsui eds., 2010).

59.  KUSANO, supra note 51, at 175 (“for the sound development of corporate society, it is crucial
that there is the open possibility that a hostile takeover can be successful”).

60.  Toshiro Nishimura & Koichi Kusano, International Economic Friction and Corporate Takeover, in
INTERNATIONAL FRICTIONS—ITS LEGAL-CULTURAL BACKGROUND 92, 128-29 (Koichiro Fujikura
& Ryuichi Nagao eds., 1989).

61.  Id at101-19.

62.  Koichi Kusano, EFEHI EHENAIIEZEB] [Corporate Takeover and Personified View of
Companies], 108 (4-5) MINSHOHO ZASSHI 480, 481 (1993) (Japan).

63.  See text accompanying notes 1-8.

04, KUSANO, supra note 51, at 485.
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also see greater synchronization between domestic law and overseas initiatives
concerning fiduciary governance.

III. GREATER TRANSNATIONALIZATION: REFORM SINCE THE 19908

In 1991, the Japanese bubble economy collapsed, leading to a decades-long
recession. During this period, a number of events coalesced to bring about greater
awareness among the Japanese of the broad notion of fiduciary principles and their
transnational dimensions. First, because the Japanese model of economic growth
was now in question, there was greater momentum for comprehensive reform, not
just in corporate or market sectors but also in the non-profit and governmental
regulatory sectors. Second, Japan was now in the midst of globalization. In 1998,
the restriction on cross-border capital transactions was lifted and foreign exchange
was opened up to all business entities. The deep economic recession brought about
extensive corporate restructuring, both within Japan and across jurisdictional
borders, in the form of both friendly purchases and hostile takeovers. Third, the
Japanese Government initiated a financial reform in 1996 in an attempt to emulate
the British Big Bang.o> Like their British and American counterparts, regulators and
market players now faced financial conglomerates that operated globally under
complex conflicts of interest and with the potential to abuse power within the
deregulated market environment.

A. Corporate Law

Japanese corporate law in the 1990s and 2000s was characterized by extensive
reform debates. Statutes were amended on an almost yearly basis, including the
introduction of a freestanding Companies Act in 2005 to replace the corporate law
section of the previous Commercial Code.®® Although most enabling reforms aimed
at providing wider set of strategic choices to the managers were popular among the
industry, some of the corporate governance reforms, and particularly those relating
to the monitoring of fiduciaries, were highly contentious.

After the 1993 revision of the Commercial Code reduced filing fees,®’
derivative suits increased in number: seventy-three such suits were pending before
district courts around the country in 1993, a figure that had increased to 202 by
2002.98 The decade following the collapse of the bubble economy in 1991 revealed
a series of mismanagement and accounting irregularities in major Japanese
companies. Increased prosecutorial action facilitated derivative suits that followed

65.  FINANCIAL SYSTEM WORKING GROUP OF THE ACTION PLAN COMMITTEE, ECONOMIC
COUNCIL, REVITALIZING THE JAPANESE FINANCIAL SYSTEM (1996).

66.  Kaishaho [Companies Act], Law No. 86 of 2005 (Japan).

67.  Id. art. 874-4(1).

68. Tomotaka Fujita, Transformation of the Management Liability Regime in Japan in the Wake of the
1993 Revision, in TRANSFORMING CORPORATE GOVERNANCE IN EAST ASTA 15,17 tbl. (Hideki Kanda
et al. eds., 2008).
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on criminal indictment.®” Those derivative suits contributed to the development of
case law on the range of duties owed by the directors of banking institutions and
other for-profit companies. The figure then declined to as low of 102 in 2006, but
it rose again, along with the growing attention to corporate governance issues,
reaching 215 in 2011.70

In the 1990s and 2000s, the issue of requiring outside/independent directors
on boards was controversial in the debate on corporate governance in Japan.’! In
the preparatory stage to the corporate law reforms of 2002, a proposal was made to
require every company to have at least one outside director. Eventually, the proposal
was defeated, and instead a new optional alternative corporate structure was created
in which a company could replace the traditional statutory auditor system with a
newly introduced three-committee system, which requires a majority of outside
directors on each of the audit, nomination, and compensation.” This governance
structure was a legislative attempt to encourage Japanese companies to switch from
the traditional management board model to an American-style monitoring model,
in which the committees comprised mainly of outside directors undertook the core
functions of monitoring.

The optional approach of the 2002 reforms reflected the policymakers’
ambivalence about American-style corporate governance.” In fact, the impact of
the 2002 reforms has been limited. The newly introduced committee structure was
adopted by a very small number of Japanese companies. As late as 2014, only 1.7
percent of listed companies had adopted this system.”* The link between the outside
directors and good corporate performance remained elusive.”> Sony, for instance,
was the first Japanese company to introduce independent executive directors
voluntarily in 1996. Following the 2002 reforms, Sony formally introduced the new
committee structure, but its performance remained dismal through the 2000s and
well into the mid-2010s. As another example, Toshiba led corporate governance
reforms by introducing executive officers in 1998, nomination and compensation
committees in 2000, and three outside directors in 2001. However, it was revealed
in 2015 that the company had engaged in fraudulent accounting for years under the
top executives’ directions. The company’s difficulties were often contrasted with

69.  Mark D. West, Why Sharebolders Sue: The Evidence from Japan, 30 ]. LEG. STUD. 351, 377-80
(2001); Fujita, supra note 68, at 20—-29.

70.  Akiyo Fukui, Overview of Shareholder Derivative Suit after the Implementation of Corporate Code, 334
SHIRYO-BAN SHOJT HOMU 72, 72 (2012); News, 2202 SHOJT HOMU 65 (2019).

71. Gen Goto et al., Japan’s Gradual Reception of Independent Directors: An Empirical and Political-
Economic Analysis, in INDEPENDENT DIRECTORS IN ASIA: A HISTORICAL, CONTEXTUAL AND
COMPARATIVE APPROACH 13547 (Dan Puchniak et al. eds., 2017).

72.  Kabushiki Gaisha no Kansa t6 ni kansuru Shohé no Tokurei ni kansuru Hoéritsu [Special
Exceptions to Commercial Code Concerning Audit, etc. Act], Law No. 22 of 1974, arts. 21-5 et seq,
inserted by Law No. 44 of 2002.

73.  Gilson & Milhaupt, s#pra note 27, at 343.

74.  TOKYO STOCK EXCHANGE, TSE-LISTED COMPANIES WHITE PAPER ON CORPORATE
GOVERNANCE 2015 (2015). For post-2014 developments, see text accompanying note 106-07.

75.  For empirical studies, see Goto et al., supra note 71, at 151-60.
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the steady performance of Toyota Corporation, which said it had no intention of
introducing outside directors. Bruce Aronson observed in a careful case study,
however, that Toyota later introduced independent directors in response to a
governance crisis wrought by inadvertently accelerating vehicles.”

Deregulatory and enabling reform of 1990s-2000s was followed by greater use
of soft-law in the mid-2000s onward. At the time, the number of mergers and
acquisitions (M&A) were rising, and some of the management actions such as
takeover defenses and management buy-outs (MBO) attracted public attention.”” In
order to ensure fairness, the Takeover Defense Guidelines were published in 2005,78
and the Management Buy-Out (MBO) Guidelines in 2007,” under the auspices of
the Ministry of Economy, Trade and Industry (METT).80 Both guidelines followed
recommendations made by a group of legal and policy experts, who borrowed
heavily from the Delaware takeover doctrine.8! However, the experts’ report
emphasized that defensive measures should be implemented to protect corporate
value, a concept that is ambiguous enough to be interpreted either as referring to
shareholder interests or the wider interests of the entire body of stakeholders.82 In
Curtis Milhaupt’s words, the Guidelines “adroitly straddled the conceptual divide
between the sharecholder orientation of U.S. corporate law and the more
stakeholder- (particularly employee-) oriented approach of post-war Japanese
corporate governance practices.”’s?

Generally, Japanese judges do not display the ambition of the Delaware
Chancellor in leading the debate on corporate governance, and the general public
does not expect them to do so, cither.3* Nevertheless, the court has been willing to

76.  Bruce Aronson, Case Studies of Independent Directors in Asia, in INDEPENDENT DIRECTORS IN
ASIA: A HISTORICAL, CONTEXTUAL AND COMPARATIVE APPROACH 439-44 (Dan Puchniak et al.
eds., 2017).

77.  Livedoor v. Nippon Broadcasting System, 1899 HANREI JIHO 56 [Tokyo High Ct.] Mar.23,
2005; Steel Partners v. Bull-Dog Sauce, 61(5) MINSHU 2215 [Sup. Ct.] Aug. 7, 2007; In Re Rex Holdings
Co., Ltd. 1326 KINYU SHOJT HANREI 35 [Sup. Ct.] May 29, 2009.

78.  MINISTRY OF ECON.,, TRADE AND INDUS. & MINISTRY OF JUSTICE,
LA - BRI IR ORI O R %18 _E o 72 0 O B UL 12 B4 % 158 [GUIDELINES
REGARDING TAKEOVER DEFENSE FOR THE PURPOSES OF PROTECTION AND ENHANCEMENT OF
CORPORATE VALUE AND SHAREHOLDERS” COMMON INTERESTS] (2005).

79.  MINISTRY OF ECON,, TRADE AND INDUS.,
AZEARAE D [ L Je OVATE 72 FRiME R D 72D O EE I L DRI (MBO) 2B+ 5
{8t [MANAGEMENT BUYOUT GUIDELINES FOR ENHANCING CORPORATE VALUE AND FAIR
PROCEDURES] (2007).

80. BUCHANAN, supra note 7, at 259-65.

81. CORP. VALUE STUDY GRP., {8 #AMifE# 5 [CORPORATE VALUE REPORT| (2005);
CORP. VALUE STUDY GRP.,
AZEARAE D [ L S OVATE 22 FHiER D 72D O EE I L DRI (MBO) 2B+ 5
f{{f&%% [REPORT ON MANAGEMENT BUYOUT IN PURSUIT OF ENHANCED CORPORATE VALUE AND
SECURE FAIR PROCESS] (2007).

82.  Kenichi Osugi, Transplanting Poison Pills in Foreign Soil: Japan’s Experiment, in TRANSFORMING
CORPORATE GOVERNANCE IN EAST ASIA 36 (Hideki Kanda, Kon-Sik Kim & Curtis J. Milhaupt eds.,
2008).

83.  Milhaput, supra note 5, at 183-87.

84.  See Gilson & Milhaupt, supra note 27, at 370.
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accommodate changes that are thought to be desirable. During the 2000s, the
Japanese courts adopted the American business judgment rule, with certain
modifications to retain a limited scope of review as to the substance of the board’s
business judgment.8> As will be seen later, the Japanese courts also played a conduit
role, adjudicating in line with the above-mentioned Guidelines.56

B. Pension Funds and Related Areas

The expansion of fiduciary norms was not confined to corporate law. In 1999,
echoing Tamar Frankel’s thesis, Norio Higuchi declared the arrival of the fiduciary
era in Japan as a necessary consequence of the growing specialization and
interdependence within the modern society, whereby virtually every member of the
society relied on the services and expertise of others.8” Indeed, fiduciary rules
regulating conflict-of-interest transactions were introduced along with standard
duty-of-loyalty provisions in wide areas of law, including pensions,® trusts,3? and
nonprofits,”0 as well as in the code of professional responsibilities applicable to
lawyers.91

However, the enforcement of fiduciary obligations remained challenging. In
2011, an employee pension fund lost most of its assets, worth 200 billion yen, by
following the advice of an investment consulting firm called Al] to increase high-
risk investments through its Cayman Islands subsidiary. The trust bank had warned
against this shift in investment strategy, but had failed to detect the massive
falsification of accounting documentation in its custodial capacity. The pension
fund sued the trustee bank, but the court rejected the claim and held that the trustee
bank, acting under the statutory requirement to follow the pension fund’s
investment policy, was not required to advise beyond its mandate with regard to the
diversified investment.?2 Neither the Ministry of Health nor the Financial Services
Authority (FSA) anticipated the concentration in high-risk investments in a
substantial part of the pension investment sector. In despair, the same Higuchi, who

85.  The trend was endorsed by the Supreme Court in Apamanshop Derivative Litigation, 2091
HANREI JTHO 90 [Sup. Ct.] July 15, 2010.

86.  See text accompanying notes 78-79.

87. NORIO HIGucHI, 7 4T =¥ v U — 58] DR AEFCEEN [THE ERA OF
FIDUCIARY: TRUSTS AND CONTRACTS] (1999).

88.  Kakutei Kyoshutsu Nenkin H6 [Defined Contribution Pension Plans Act], Law No. 88 of
2001, art. 43, 44; Kakutei Kyufu Kigyé Nenkin Ho6 [Defined Benefit Corporate Pension Plans Act],
Law No. 50 of 2001, art. 69-72.

89.  Shintaku Ho [Trust Act], Law No. 108 of 2000, art. 29-32.

90. Ippan Hojin oyobi Ippan Zaidan ni kansuru Horitsu [General Association and General
Foundation Act], Law No. 48 of 2006 art. 83-84; Shakai Fukushi Ho [Social Welfare Act], Law No. 45
of 1951, art. 45-16, inserted by Law No. 21 of 2016.

91.  JAPAN BAR ASS’N, BASIC RULES ON THE DUTIES OF PRACTICING ATTORNEYS art. 27, 28,
42, 63-68 (2004).

92.  Zen-Kyushu Electric Engineering Industry Employee Pension Fund v. Risona Bank, 2016
WLJPCA 01216003 [Tokyo High Ct.] Jan. 21, 2016.
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thirteen years carlier had predicted the arrival of the fiduciary era, lamented that
Japan was a society that knew no fiduciary law.”

Another case involved a private pension fund, the All Japan Liquor Retailers
Association. The head of the Association’s investment office lost almost 80 percent
of pension assets, worth 18.5 billion yen, after investing in a fund that turned out to
be run by British and South African fraudsters. In the criminal proceedings, the
investment office head and his supervising director on the board were convicted.
In the civil proceedings that followed, the Tokyo District Court found those
presumably judgment-proof defendants liable but absolved the remaining directors
because they owed no fiduciary duty to the policyholder and did not have sufficient
expertise in the pension area.%*

These cases reflect a reality in which an increasingly large amount of working-
class assets was invested overseas, exposing them to new kinds of risk. Nonetheless,
their trustees, their financial intermediaries, and their regulators struggled to live up
to expectations, while case law development was slow in holding the relevant
fiduciaries to account. It took several more years before the regulators began to
direct their attention to the ultimate beneficiary at the end of the investment chains.

C. Post-Lehman Developments

In 2008, the world was mired in a severe financial crisis following the
bankruptcy of Lehman Brothers. Aside from its economic repercussions, the event
brought about an important shift in the Japanese debate over the proper forms of
corporate and market governance. Notably, the debate that had been dominated by
the American hard-law model began to shift to the British soft-law style of a
“comply or explain” approach.

In February 2014, the Japanese Stewardship Code was adopted under the
auspices of the METI to encourage institutional investors to seck greater medium-
to long-term investment returns for their clients and ultimate beneficiaries through
constructive engagement with the companies in which they invested.?® Following
the lead of the U.K. Stewardship Code, published in 2010 by the U.K. Financial
Reporting Council, the Japanese Code adopted the non-mandatory “comply or
explain” approach, urging institutional investors to engage with their investee
companies and exercise their voting rights.”7 The motive behind the Japanese move
away from “shott-termism,” however, may not have been the same as the one

93.  Norio Higuchi, AIJ/HEEINET S & O— (57815750 & #Z [Lessons from the Al] Case:
A Society without Fiduciary Law], 1986 SHOJT HOMU 16 (2012).

94.  [No names given|, 2184 HANREI JTHO 74 [Osaka Dist. Ct.] July 25, 2011.

95.  Bruce Aronson et al., Corporate egislation in Japan, in ROUTLEDGE HANDBOOK OF
JAPANESE BUSINESS AND MANAGEMENT 103-5 (Parissa Haghirian ed., 2016).

96. 'THE COUNCIL OF EXPERTS ON THE STEWARDSHIP CODE, PRINCIPLES FOR RESPONSIBLE
INSTITUTIONAL INVESTORS (JAPAN’S STEWARDSHIP CODE): TO PROMOTE SUSTAINABLE GROWTH
OF COMPANIES THROUGH INVESTMENT AND DIALOGUE (2017).

97.  FINANCIAL REPORTING COUNCIL, THE UK STEWARDSHIP CODE (2012).
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originated in the U.K.?8 The institutional investors’ engagement with the investee
companies was meant not just for the prevention of myopic excessive risk taking,
but also a key to achieving a long-term increase in corporate value in Japan. The
expectation was that exhortation from the sharcholders to bring higher returns
would change the risk-averse mindset of the directors who tended to manage the
company conservatively to avoid the risk of insolvency during the long recession
known as the lost decades.” This motive was apparent in an influential report
published by Professor Kunio Ito and his fellow academic experts and
representatives from institutional investors and the corporate sector in 2014.100
While echoing the Kay Review’s emphasis on the promotion of dialogue between
companies and institutional investors,'%! the Ito Review stressed the importance of
Japanese companies achieving a level of return on equity (ROE) that exceeded the
cost of capital required by global investors.!%2 It recommended that Japanese
companies should commit themselves to achieving a minimum ROE of eight
percent as the first step in receiving recognition from global investors.193

In parallel, there has been a renewed interest in the U.K.-style enlightened
shareholder value.1% This approach may have been seen more conducive to
Japanese corporate culture than the American approach that tends to focus on
shareholder value. In 2015, following the U.K. Corporate Governance Code and
tracking the G20/ OECD Principles of Corporate Governance, the FSA and Tokyo
Stock Exchange published the Japanese Corporate Governance Code.19

The Japanese Corporate Governance Code had a tangible impact on one
policy area that had long been controversial in Japan: the introduction of outside
directors. Principle 4 of the 2015 Code emphasized the need for independent and
objective oversight of the directors. This was claborated upon in Principle 4-8,
which states that listed companies should appoint at least two independent outside

98.  For the analysis of similarities and differences between UK Stewardship Code and Japanese
Code, see Jennifer G. Hill, Good Activist/ Bad Activist: The Rise of International Stewardship Codes, 41
SEATTLE U. L. REV. 497, 513-24 (2018).

99.  Gen Goto, Alan K. Koh & Dan W. Puchniak, Diversity of Shareholder Stewardship in Asia: Faux
Convergence 2526 (Eur. Corp. Governance Inst., Working Paper No. 485/2019).

100.  MINISTRY OF ECON,, TRADE AND INDUS.,
PRI R ~OBF N L A T 4 T — L REROLE LV BEREE (PR LR
—h) [ITO REVIEW OF COMPETITIVENESS AND INCENTIVES FOR SUSTAINABLE GROWTH:
BUILDING FAVORABLE RELATIONSHIPS BETWEEN COMPANIES AND INVESTORS] (2014).

101.  JOHN KAY, THE KAY REVIEW OF UK EQUITY MARKETS AND LONG-TERM DECISION
MAKING (2012).

102.  Gen Goto, The Logic and Limits of Stewardship Code: The Case of Japan, 15 BERKELEY BUS.
1.J. 365, 394 (2019).

103.  MINISTRY OF ECON., TRADE AND INDUS., s#pra note 100, at 18.

104.  COMMITTEE ON THE FINANCIAL ASPECTS OF CORPORATE GOVERNANCE, REPORT
(1992); COMMITTEE ON THE FINANCIAL ASPECTS OF CORPORATE GOVERNANCE, CODE OF BEST
PRACTICE (1992). For historical background, see Brian R. Cheffins, The Rise of Corporate Governance in the
UK: When and Why, 68 CURRENT LEGAL PROBS. 387 (2015).

105. TOKYO STOCK EXCH., JAPAN’S CORPORATE GOVERNANCE CODE: SEEKING
SUSTAINABLE CORPORATE GROWTH AND INCREASED CORPORATE VALUE OVER THE MID- TO
LONG-TERM (2015).
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directors. While only 21.5 percent of the companies listed in Section 1 of the Tokyo
Stock Exchange satisfied this provision in 2014, the number steadily increased to
93.4 percent by 2019.1% Principle 4-8 also included a more ambitious target of filling
at least one-third of each board with independent directors. Although this was a
more difficult target to achieve, the figure steadily improved, from 6.4 percent in
2014 to 43.6 percent in 2019.107

This was a remarkable achievement given that no provision of the Companies
Act required a single outside director on a board until 2019.108 In fact, the 2014
amendment to the Companies Act avoided mandating the appointment of an
outside director, requiring instead that all listed companies without outside directors
provide reasons at their annual sharcholders” meetings. It should be noted, though,
that the 2015 Code was part of a series of moves on the part of the Tokyo Stock
Exchange to nudge listing companies toward enhanced independent monitoring. In
2009, the Tokyo Stock Exchange amended its listing rules to require listed
companies to adopt either an independent director or independent statutory
auditor. The 2012 amendment urged listed companies to introduce an independent
director rather than a corporate auditor.

Beyond this, the empirical evidence is sparse as to the impact of the
Stewardship and Corporate Governance Codes. In 2017, a sequel to the 2014 Ito
Report was published. The report, commonly known as Ito Review 2.0,
acknowledged that the eatlier report’s aim of achieving an 8.0 percent ROE had
been frustrated and that Japanese companies’ overall ROE had remained lower than
those of American and European companies.!%?

Meanwhile, the term “fiduciary duty” began to seep into the broader area of
financial regulation. In 2014, the Financial Services Authority used the term for the
first time in its General Principles on the Monitoring of Financial Institutions, a
guidance document that sets out the FSA’s stance in its inspection and oversight
activities over financial institutions.!9 In 2016, the Japanese Cabinet declared in a
document entitled Japan Revitalization Strategy that the “Financial System Council will
consider necessaty actions to ensure that all entities engaged in formation of assets
by customers, such as development, distribution and management of instruments,
and asset management, will fulfill their fiduciary duties (customer-oriented

106. TOKYO STOCK EXCH., APPOINTMENT OF INDEPENDENT DIRECTORS AND
ESTABLISHMENT OF NOMINATION AND REMUNERATION COMMITTEES BY TSE-LISTED
COMPANIES 3 (2019).

107.  Id.at4.
108.  Kaishaho [Companies Act] art. 327-2, amended by Law No. 70 of 2019.
109. MINISTRY OF ECON,, TRADE AND INDUS.,

PHE L AR — 12,0« FFtRIRRICIIT 7 RUIBE (BESG - BIREERE) I7Es MEE [Io
Report 2.0: FINAL REPORT ON THE STUDY OF LONG-TERM INVESTMENT (ESG AND INTANGIBLE
ASSET INVESTMENT) TOWARD SUSTAINABLE GROWTH], 35 (Oct. 26, 2017).

110. FIN. SERVICES AGENCY, FRK26
FHEESME=2 Y o VERGE BE - REZEAS$H) [FINANCIAL  MONITORING
POLICY FOR 2014-2015 (POLICY FOR SUPERVISION AND INSPECTION)] (2014).
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management of operations).”!!! Following the Council’s recommendations, the
FSA published “Customer-first Business Practices” in 2017, setting out seven
principles to encourage financial services providers to develop best practices to
serve their customers’ best interests.!'? The document expressly stated that these
principles were not legally binding but created an expectation that any financial
institution deviating from any of the principles should fully explain why.

As the standard-based fiduciary norm was accepted by academics, practicing
lawyers, market participants, and regulators, the court gradually warmed up to the
use of duty-of-loyalty terminology. An early and subtle example was Takada v. Nibon
setsubi, KK, in which the Tokyo High Court ruled that a former director had
breached his duty of loyalty when he lured an employee from the plaintiff company,
where he had previously served as a director, to a new company he had
established.!’3 This was the very first case in which a Japanese court used the duty
of loyalty independently of the duty of care of the faithful manager.!* More
recently, the Supreme Court held that the managing partner of a silent partnership
is liable to the silent partners for engaging in a conflict-of-interest transaction when
subscribing for the bond issued by the company it had established, which in turn
purchased shares in another company from the managing partner and his brother.
The applicable statute did not contain any specific duty-of-care or duty-of-loyalty
provision, but that did not stop the court from finding the managing partner liable
either in tort or for failure to exercise due care.!>

In addition, echoing the recent soft-law approach in corporate governance,
some judicial decisions adjudicated M&A disputes in line with the non-binding
guidelines, explicitly referring to the Takeover Defense Guideline!'® and the MBO
Guideline.!'” Further, in In Re Jupiter Telecommunication,'® the Supreme Court
considered the fairness of pricing in a two-step going-private transaction in which
the tender offer by the majority sharcholder was followed by a squeeze-out of
minority sharcholders by cash payments. While noting the inherent conflict of
interests between the acquirer and the minority sharcholders, the Court held that it
would uphold the price determined by the parties so long as measures were in place
to ensure that the decision-making process was not arbitrary and that the tender

111.  CABINET RESOLUTION, H AP B 2016 [JAPAN REVITALIZATION STRATEGY 2016]
at 154 (2016).

112, FIN. SERV. AGENCY, AN OZEHEE BT 2FH] [CUSTOMER-FIRST
BUSINESS PRACTICES] (2017).

113. 835 KINYU SHOJI HANREI 23 [Tokyo High Ct.] Oct. 26, 1989.

114.  Hideki Kanda & Curtis J. Milhaupt, Examining Legal Transplants: The Director’s Fiduciary Duty
in Japanese Corporate Law, 51 AM. J. COMP. L. 887, 896 (2003).

115.  [party name unknown]|, 1503 KINYU SHOJI HANREI 2 [Sup. Ct.] Sept. 6, 2016.

116.  Nireco v. The SFP Value Realization Master Fund Ltd., 1900 HANRET JTHO 156 [Tokyo
High Ct.] June 15, 2005.

117.  In Re Toho Real Estate Co., Ltd., 2043 KINYU HOMU JIJO 78 [Tokyo High Ct.] Mar. 23,
2016.

118.  70(6) MINSHU 1445 [Sup. Ct.] July 1, 2016.
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offer was conducted through “procedures generally considered fair.”!'® The Court
then overruled the lower court decision that ordered payment of a price
independently adjudicated as representing a fair value, although it did not elaborate
on what constitutes the proper measures and procedures generally considered fair,
other than to approve the procedure taken in the instance case. Going forward, the
fairness of procedures will likely be measured with reference to the 2007 MBO
guidelines,'?0 which were updated in June 2019.121

The last cases appear to represent a recent pattern in the evolution of Japanese
fiduciary norms in the area of corporate law: as the non-statutory soft-law norms
published and updated by quasi-public bodies gradually become a part of market
practices, they receive careful approval through case law. Although the reported
cases rarely mention comparative or overseas sources, the underlying fiduciary
norms have increasingly become reflective of the corporate governance and
stewardship principles that are prevailing overseas.

D. Family, Guardianship, and Succession Law

The global and transnational transformation of fiduciary law is beginning to
influence some of the areas that have heretofore been less susceptible to such
changes than those in relation to corporate or investment transactions: family,
guardianship, and succession. These changes have taken place against a backdrop
of the rapid aging of Japanese society and increasingly ready access to global
financial services.

In 1999, extensive statutory revisions were implemented to reform the age-old
guardianship system.!?2 As the use of guardianship increased, however, family
courts around the country experienced setious difficulties in monitoring guardians
and preventing abuse. In a controversial case, a local family court overlooked abuse
that was so blatant that the High Court ordered the state to compensate for the
loss.!23 From these experiences, family courts began to avoid appointing family
members as guardians and shifted to professional guardians, such as lawyers, judicial
scriveners, and social welfare professionals. Nevertheless, this move was unpopulat,
not just because it made the process costly and time consuming but also because
family members lost control over the welfare of their loved ones. Facing criticism,
the judiciary again changed course in 2019, when the Supreme Court issued a

119.  Id. at 1451.

120.  See supra text accompanying note 79.

121.  MINISTRY OF ECON,, TRADE AND INDUSTRY,
NIEIRMEADTE Y F BT 2 i gt— AR AR E O 17 E & BRIFIGE ORI TFAIR
M&A GUIDELINES—ENHANCING CORPORATE VALUE AND SECURING SHAREHOLDERS’
INTERESTS] (2019).

122.  Nin’i Koken Keiyaku ni kansuru Hoéritsu [Consensual Guardianship Contract Act], Law
No. 150 of 1999 (Japan); MINPO [CIV. C.] art. 838-876.10, amended by Law No. 149 of 1999 (Japan)
(introducing three types of guardianship, graduating the level of care by the level of incompetency).

123.  [Party names unknown| 1385 HANREI TIMES 141 [Hiroshima Dist. Ct.] Feb. 20, 2012.
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statement to urge family courts to appoint more family members to serve as
guardians.!24

The Japanese are also warming up to the use of sophisticated means of asset
management and succession planning. Today, those who are exploring greater
dispositive freedom in tax-efficient means are not limited to a handful of the super-
rich but also include a broader middle-class cohort of Japan’s aging population.
Beginning in 2010, they began to use trusts as an alternative to guardianship and
wills, with a member of the settlor’s family often serving as the trustee. This was a
major shift in practice, since trusts have long been used almost exclusively for
commercial and investment purposes, with trust banks serving as trustees.!?> In
2018, the Tokyo District Court handed down its first decision on the interaction
between forced heirship and trusts, one of the most contentious issues in the civil
law jurisdiction that introduced common-law trusts.126

At the moment, the reported cases mostly involve decisions on the basic
questions that have arisen in the shifting landscape of family and succession
practice, and the courts have yet to rule on delicate issues involving fiduciaty duties
and obligations.'?” Nonetheless, a greater number of trustees and guardians are
beginning to operate in an inevitably conflicted position, in which they act as
fiduciaries while expecting to benefit as beneficiaries or potential heirs. In the
absence of credible bodies to announce guiding principles, the court is in the
position of adjudicating and developing fiduciary norms in both guardian and trust
contexts.

Furthermore, disputes involving cross-border elements may affect the
evolving fiduciary norms within the law of succession and trusts. At present, Japan
is not a signatory to the Hague Trust Convention, and no reported case has dealt
with the recognition or enforcement of foreign trusts. Nonetheless, in a recent case
involving a joint account created at Bank of Hawaii, the Tokyo District Court gave
an indication that the parties’ choice of law in an overseas will-substitute would be
respected against the heit’s claim against the estate, so long as it did not violate the
public policy of Japanese succession law, such as forced heirship rules.!?6 Here
again, in a cross-border context, a Japanese court is likely to be asked to decide on
the fiduciaries’ role and duties, which may in turn touch on some elements of the
transnational fiduciaty order.

124, EEIRNICIT THTERLEE L) BEHEZLRT [Tamily  members — are
preferable” for adult gnardians, says the Supreme Court] ASAHI SHINBUN (Mar. 18, 2019).

125.  See Trevor Ryan, The Trust in an Ageing Japan: Has Ci jalisation Precluded the Trust from
Reaching Its Welfare Potential?, 7 ASIAN J. COMP. L. 1, 28 (2012).

126.  [Party names unknown] 30 KIN’YU HOUMU J1jO 78 [Tokyo Dist. Ct.] Sept. 12, 2018.

127.  Masayuki Tamaruya, Japanese Wealth Management and the Transformation of the Law of Trusts and
Succession, 33 TR. L. INT’L 147, 147-48 (2020).

128.  [Party names unknown]| 1415 HANREI TIMES 283 [Tokyo Dist. Ct.] July 8, 2014.
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IV. JAPANESE, ASIAN, AND TRANSNATIONAL FIDUCIARY ORDERS

We have seen in Part III that during the past few decades, the notion of
fiduciary duty began to apply in increasingly broad areas of Japanese law, requiring
a person entrusted with discretionary power to act for the ultimate beneficiaries.
Furthermore, domestic policymaking began to synchronize with various overseas
fiduciary initiatives, though the motives sometimes diverged from those of the
original initiatives. Here, it is worth pausing to consider the conditions that paved
the way for this final phase in the transnationalization of fiduciary law in Japan
because they provide the ground for putting the Japanese experience in a broader
regional context in East Asia. The Japanese reception of fiduciary law and its
experience with transnationalization have contributed to the formation of an Asia-
specific dynamic in shaping the relevant areas of the law. At the same time, the
greater globalization in various parts of East Asia has created a new dimension of a
transnational dynamic in the evolution of fiduciary law.

A. Transnationalization from the Japanese Perspective

One of the factors that prepared for the greater transnationalization of the
fiduciary law was the change in the pattern of social interactions. Tamar Frankel has
explained the rise in the fiduciary law in terms of the shift in social relations from
being status-based to more particularized and functional relations of reliance,
although she was careful to note the danger of overgeneralization.'? In Japan, the
status-based notion of loyalty held sway for a long time, but it gradually lost gtip as
the influence of the household was lost and corporate dominance through lifetime
employment declined toward the end of the twentieth century.!3 The greater
mobility of the population both within and across national borders, coupled with
the aging of society, has accelerated the trend in recent years.

Similarly, the fiduciary norms have shifted from being rule-based to being
standard-based.!3! In the Japanese context, this has meant a shift from the
predominance of individualized rules derived from the civil law tradition to a
gradual acceptance of the American duty of loyalty across many areas of law. Note
that a similar shift took place in many common-law jurisdictions, where more
theorizing of fiduciary law occurred toward the end of the twentieth century.!32
European civil law jurisdictions have also begun to see a unified conception of
“fiduciary-like duties” in recent years.!33

129.  Tamar Frankel, Fiduciary Law, 71 CALIF. L. REV. 795, 798-801 (1983).

130.  Karsuto Iwal, &AEIEINNG E 5722500 [WHAT WILL BECOME OF THE
COMPANY HENCEFORTH?| 354—60 (2008).

131, See, eg., Louis Kaplow, Rules Versus Standards: An Economic Analysis, 42 DUKE L. REV. 557
(1992).

132, See supra text accompanying notes 32-34.

133.  Martin Gelter & Genevieve Helleringer, Fiduciary Principles in Enropean Civil Law System, THE
OXFORD HANDBOOK OF FIDUCIARY LAW 583, 585 (2019); Kuntz, supra note 10, at 50-53.
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There has also been a shift in regulatory approach, from hard law to soft law.
In the Japanese context, ambivalence about American-style fiduciary governance,
which emphasizes shareholder primacy and court enforcement, has led to the
adoption of an optional approach to corporate governance.'3* The U.K. Corporate
Governance Code and Stewardship Principles were more attractive because they
allowed for divergence from the standard model. At the same time, when pressed
to explain the deviation, many Japanese companies chose to adopt the standard
model. According to an OECD report, neatly all forty-seven jurisdictions surveyed
had a national code or principle of corporate governance, with the notable
exceptions of China, India, and the U.S.135 Stewardship Codes have been introduced
in at least ten jurisdictions and in the EU, and investor-led best practice guidance
has been introduced in at least nine jurisdictions including the U.S.13¢

On a substantive front, there was greater appreciation of the trust and its
equivalents in civil law jurisdictions around the turn of the last century.!3’
Comparative inquiry in both common law and civil law jurisdictions have shown
that trusts can be understood to constitute a part of organizational law that enable
asset partitioning and fiduciary governance.'3® Although Continental European
jurisdictions were slow to introduce trusts in non-commercial settings, that did not
detract from the realization that trusts can be used as an alternative to guardianship
and testamentary instruments.!3® All this has led to an understanding of fiduciary
law as generally applicable across different areas of law where, whether in common-
law or civil jurisdictions, a person entrusted with certain properties or powers is
under an obligation to act solely in the interests of the beneficiary and to avoid, or
at least manage, any conflicts of interest.

Finally, the increasing movement of people, services, and capital across
national borders cannot be ignored. In the Japanese context, sensitivities to
corporate governance arose with the rise of foreign investors in Japanese capital
markets and the concomitant decline of cross-holding among domestic

134, See supra text accompanying notes 72-83.

135.  OECD, CORPORATE GOVERNANCE FACTBOOK 2019, at 29-30, 41-44 tb1.2.2 (2019). For
the OECD?s initiative, see OECD, G20/OECD PRINCIPLES OF CORPORATE GOVERNANCE (2015).

136.  EY, Q&A ON STEWARDSHIP CODES (2017); Inv’r Stewardship Grp., Stewardship Principles:
Stewardship Fr. % for Institutional Investors (Jan. 1, 2018), https://isgframewor k.org/stewardship-
principles/.

137.  Henry Hansmann & Ugo Mattei, The Functions of Trust Law: A Comparative 1.egal and Economic
Analysis, 73 N.Y.U. L. REV. 434 (1998); Michele Graziadei et al., Commercial Trusts in Eurgpean Private
Law: The Interest and Scope of the Enguiry, in COMMERCIAL TRUSTS IN EUROPEAN PRIVATE LAW 3, 3-28
(Michele Graziadei et al. eds., 2005).

138.  Henry Hansmann & Reinier Kraakman, The Essential Role of Organizational Law, 110 YALE
1..J. 387 (2000); Robert H. Sitkoff, Trust law as fiduciary governance plus asset partitioning, in THE WORLDS
OF THE TRUST 428 (Lionel Smith ed., 2013).

139.  David J. Feder & Robert H. Sitkoff, Revocable Trusts and Incapacity Planning: More than Just a
Will Substitute, 24 ELDER L.J. 1 (2016); ALEXANDER BRAUN & ANNE ROTHEL, PASSING WEALTH ON
DEATH: WILL-SUBSTITUTES IN COMPARATIVE PERSPECTIVE (Alexandra Braun & Anne Rothel eds.,
2010).
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companies.'*0 The share of foreign market value ownership increased steadily from
4.7 percent in 1990, hitting a peak of 31.7 percent in 2014.141 Japan’s state pension
fund, the Government Pension Investment Fund, is the largest in the world, with
total invested assets of approximately ¥159,215,400 million as of 2019.142 The
foreign equity ratio within its investment portfolio gradually increased from 9.81
percent in 2009 to 25.53 percent in 2019, and the foreign bond ratio rose from 10.82
percent to 16.95 percent during the same period.'#3 To the extent that similar
phenomena can be observed in other jurisdictions, it is easy to see that policymakers
are driven to enhance a common understanding of fiduciary norms across
jutisdictional borders.

B. The East Asian Context

The Japanese experience can be put into a broader regional context.
Historically, Japan led the way in introducing the Western legal system and ideas to
East Asia. After World War 11, Japanese economic development provided a model
for many developing economies in the region.!* Nevertheless, these influences
have been coupled with the history of colonial rule and wartime aggression that is
still contentious in the region; consequently, Japan has played, at best, a modest role
in promoting legal unification or transnational ordering.!*> In general, Japan has
long maintained a positive stance in relation to transnational legal ordering, often
with the intention of deriving informed suggestions for potential domestic
reform.146

Of the East Asian jurisdictions, South Korea and Taiwan have followed a
pattern of legal development that is most similar to that of Japan. In both
jurisdictions, the civil law tradition serves as the basis of private law in the form of
a Civil Code and Commercial Code. The common-law influence arrived later

140.  Hideaki Miyajima & Fumiaki Kuroki, The Unwinding of Cross-Shareholding in Japan: Canses,
Effects, and Implications, in CORPORATE GOVERNANCE IN JAPAN: INSTITUTIONAL CHANGE AND
ORGANIZATIONAL DIVERSITY 79, 85 (Masahiko Aoki et al., eds.); BUCHANAN, s#pra note 7, at 126—
27.

141.  TOKYO STOCK EXCH. ET AL., SHARE OWNERSHIP SURVEY 2018, at 4 tbl.3 (2019).

142.  Government Pension Investment Fund, _Awnnal Report of Fiscal 2018, 7,
https:/ /www.gpif.go.jp/en/petformance/annual_report_fiscal_year_2018.pdf (last visited Oct. 23,
2019).

143, Id. at 15; Government Pension Investment Fund, Review of Operations in Fiscal 2008, 7,
https:/ /www.gpif.go.jp/en/petformance/pdf/2008_qg4.pdf (last visited Oct. 23, 2019).

144.  Bruce Aronson & Joongi Kim, Conclusion, in CORPORATE GOVERNANCE IN ASTA: A
COMPARATIVE APPROACH 385 (Bruce Aronson & Joongi Kim eds., 2019).

145.  BRAITHWAITE & DAHOS, supra note 11, at 27 (“Japan’s influence is rematkably weak.”).

146. Roderick A. Macdonald, When Lenders Have Too Much Cash and Borrowers Have Too Little Law:
The Emergence of Secured Transactions Transnational 1.egal Orders, in TRANSNATIONAL LEGAL ORDERS
(Terence C. Halliday & Gregory Shaffer eds., 2015).
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through trust legislation,!#” securities regulation,'#8 and the corporate governance
doctrine. As in Japan, inscribing fiduciary norms into the foundations of civil law
has often been seen as a major comparative law conundrum. In the area of corporate
law, for example, the Taiwanese Company Act was amended in 2001 to introduce
fiduciary duties by specifically providing for the duty of loyalty.!*” Nonetheless,
lawyers in Taiwan candidly admit, as did their Japanese counterparts, that the
implication of such an amendment is unclear.!>0

On the corporate governance front, both South Korea and Taiwan
traditionally relied on statutory auditors to monitor directors, but they have
increased the presence of independent directors since the turn of century. In 2000,
Taiwan adopted an optional approach to the introduction of outside directors, and
a Financial Supervisory Commission gradually expanded the scope of listed
companies and financial institutions subject to the compulsory rule of appointing
independent directors.!>! South Korea moved more decisively to introduce
mandatory independent directors following the 1997 Financial Crisis and the bailout
by the International Monetary Fund. Today, large companies and financial
institutions in South Korea are required to have at least three independent directors
who must constitute a majority of the board, although a statutory auditor remains
an option for smaller companies.'>? The development of the law and practice of
trusts in South Korea and Taiwan also resembles Japanese patterns. Recent reforms
have included the introduction of detailed fiduciary principles as well as greater
proprietary remedies that are typically seen in common-law jurisdictions, although,
here again, the impact of such provision is not entirely clear.153

147.  Taiwanese Trust Act (1996) (amended 2009); South Korean Trust Act (1961) (amended
2011).

148.  Taiwanese Securities and Exchange Act (1968) (amended 2019); South Korean Securities
and Exchange Act (1962) (amended 2002).

149.  Taiwanese Company Act, art. 23(1) (2018) (“[t|he responsible persons of a company shall
have the loyalty and shall exercise the due care of a good administrator in conducting the business
opetation of the company; and if he/she has acted contrary to this provision, shall be liable for the
damages to be sustained by the company there-from.”); see also Korean Commercial Code, art. 382-3
(introduced by Act No. 5591 on Dec. 28, 1998) (“Directors shall perform their duties in good faith for
the interest of the company in accordance with statutes and the articles of incorporation.”).

150.  Andrew Jen-Guang Lin, Common Law Influences in Private Law — Taiwan’s Experiences Related
to Corporate Law, 4(2) NAT’L TAIWAN UNIV. L. REV. 107, 124-25 (2009). For a similar observation on
South Korean Commercial Code § 382-3, JONG-HOON LEE, CORPORATION LAWS & CASES OF
SOUTH KOREA § 8.06[G] (2016).

151.  Hsin-ti Chang et al., From Double Board to Unitary Board System: Independent Directors and
Corporate Governance Reform in Taimwan, in INDEPENDENT DIRECTORS IN ASIA: A HISTORICAL,
CONTEXTUAL AND COMPARATIVE APPROACH 241, 24445 (Dan Puchniak et al. eds., 2017).

152.  Kyung-Hoon Chun, Korea’s Mandatory Independent Directors: Excpected and Unexpected Roles, in
INDEPENDENT DIRECTORS IN ASIA: A HISTORICAL, CONTEXTUAL AND COMPARATIVE APPROACH
176, 184-96 (Dan Puchniak et al. eds., 2017).

153.  Masayuki Tamaruya, Japanese Law and the Global Diffusion of Trust and Fiduciary Law, 103
TIOWA L. REV. 2229 (2018); Lusina Ho & Rebecca Lee, Reception of the Trust in Asia: a Historical Perspective,
in 'TRUST LAW IN ASIAN CIVIL LAW JURISDICTIONS: A COMPARATIVE ANALYSIS 10 (Lusina Ho &
Rebecca Lee eds., 2013).
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By contrast, Hong Kong and Singapore have maintained English common law
and have tracked major statutory reforms in the U.K. and other Commonwealth
jurisdictions. Unconstrained by the comparative law conundrum, these island cities
have displayed agility in law reform, driven by entreprencurial spirits typical of
common-law lawyers. Even then, the transplant has not always been a perfect
duplication. In the area of corporate law, Hong Kong codified the common-law
duty of care but stopped short of codifying all fiduciary duties, showing some
reluctance to accept the U.K.s enlightened sharcholder value approach.!>* In
Singapore, the dominance of state ownership and control co-existed with
professional management on boards to create a unique pattern of corporate
governance.!>® In the area of trust law, the two jurisdictions have generally followed
Anglo-Commonwealth trust doctrine and at the same time have competed with
each other in offering global services using offshore trusts.156

China is where the influences from the earlier two groups merge with each
other and with its distinct local conditions. Chinese lawyers usually identify
themselves as followers of the civil law tradition. At the same time, a large number
of companies are cross-listed in stock exchanges in Hong Kong and Singapore. As
a consequence, “Anglo-American jurisdictions install independent directors on the
board, Germanic-Japanese jurisdictions provide a supervisory board or ansayaku,
but listed companies in China must have both.”157 In the area of trusts, too, while
the Chinese Trust Act of 20006 largely follows the structure of eatlier legislation in
Japan, South Korea, and Taiwan, the trust services offered from Hong Kong and
Singapore cater to the demands of wealthy Chinese capitalists.15 In addition,
Chinese corporate and trust law reflects the distinct conditions prevailing in China,
where many companies and trust investment companies are state-owned
enterprises. The local government and sometimes the Communist Party intervene,
cither explicitly or implicitly, with specific political and social objectives.!> China
has yet to embrace the voluntary-based Codes of Corporate Governance or
Stewardship.

Today the cross-border interaction of legal systems has become sufficiently
complex and dynamic to turn a simple categorization—such as that offered
above—into an overgeneralization. Asian dynamic could even offer an opportunity
to question some of the broadly accepted notions of fiduciary models outside of

154.  S. H. Goo & Yu-Hsin Lin, Hong Kong, in CORPORATE GOVERNANCE IN ASIA: A
COMPARATIVE APPROACH 150, 155 (Bruce Aronson & Joongi Kim eds., 2019).

155.  Tan Cheng-Han, Dan W. Puchniak, & Umakanth Varottil, State-Owned Enterprises in
Singapore: Historical Insights into a Potential Model for Reform, 28 COLUM. J. OF ASIAN L. 61, 92-93 (2015).

156.  Rebecca Lee, The Evolution of the Modern International Trust: Developments and Challenges, 103
TowA L. REV. 2069 (2018); Tang Hang Wu, From Wagqf, Ancestor Worship to the Rise of the Global Trust: A
History of the Use of the Trust as a Vebicle for Wealth Transfer in Singapore, 103 IOWA L. REV. 2263 (2018).

157.  Jiangyu Wang, China, in CORPORATE GOVERNANCE IN ASIA: A COMPARATIVE
APPROACH 238 (Bruce Aronson & Joongi Kim eds., 2019).

158.  Tamaruya, supra note 153, at 2230.

159.  Wang, supra note 157, at 238.
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Asia. In the context of corporate governance, the prevailing pattern of concentrated
share ownership in FEast Asia has called into question the efficacy of the
independent director model that is based on the dispersed ownership that
predominates in the U.S. and the U.K.160 In the area of trust law, wealthy Chinese
individuals’ preference for retention of control over trust assets has led to domestic
legislation that gives settlors strong power to influence the management of trusts.1¢!
A number of offshore jurisdictions have also reacted to such demands by
introducing special trust legislation that allows settlors to reserve various powers
over the management of trusts by the trustee.162 This development has called into
question the basic notion of common-law trusts, in which the settlor was thought
to drop out of the picture once the trust was created and a fiduciary relationship
was established between the trustee and the beneficiaries.163

Thus, the historical effort made by Japanese lawyers and policymakers to mix
civil law influence with common-law inspiration prepared a fertile soil for the
dynamic development of the regional fiduciary order. As each of the East Asian
jurisdictions employed different comparative law strategies to pursue their
respective desires to maintain economic competitiveness and attract cross-border
investment, an increasingly dynamic evolution of the fiduciary order has developed.
The greater presence of Asian jurisdictions has begun to affect the evolution of
fiduciary norms in the region and beyond

V. CONCLUSION

One conspicuous feature of fiduciary law in theorizing the transnational legal
order is that its core notion of loyalty has almost universal appeal as both a moral
and a legal principle. This is so even though fiduciary law is often considered
common law in origin. Although civil jurisdictions did not use the terms “fiduciary”
or “duty of loyalty” in catlier times, their equivalents could readily be found in the
form of the regulation of conflicted transactions by certain categories of entrusted
persons.164

Over the course of its history, Japanese law has been influenced at multiple
levels by Western legal traditions. Although conceptual challenges and political
tensions posed occasional difficulties, Japanese law has broadly embraced fiduciary

160. Dan W. Puchniak & Kon Sik Kim, VVarieties of Independent Directors in Asia: A Taxonomy, in
INDEPENDENT DIRECTORS IN ASIA: A HISTORICAL, CONTEXTUAL AND COMPARATIVE APPROACH
89, 119-28 (Dan Puchniak et al. eds., 2017).

161.  Trust Law of the People’s Republic of China § 2 (2001).

162.  The most prominent example is the so-called STAR trust in the Cayman Islands. Special
Trusts (Alternative Regime) Law 1997, now incorporated into Cayman Islands Trusts Law, Part VIII,
§§ 95-109 (2017). For background, see J. C. Sharman, Chinese Capital Flows and Offshore Financial Centers,
25 PAC. REV. 317 (2012).

163.  Lionel Smith, Give the People What They Want? The Onshoring of the Offshore, 103 IOWA L. REV.
2155, 2156 (2018); Lionel Smith, Massively Discretionary Trusts 70 CURRENT LEGAL PROBS. 17 (2017).

164.  See supra text accompanying notes 13-24.
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law as a set of ideas that transcend subject areas and national boundaries.1¢ In fact,
national experiences suggest that a number of conditions have operated both inside
and outside Japan to prepare fiduciary norms to increase their sensitivity to
transnational developments. These conditions include a shift in social relations away
from status, a greater use of standards in regulatory terms, an increased reliance on
soft law as an enforcement approach, a greater awareness that principles derived
from trust law can apply across various areas of law, and a certain vacillation in the
intellectual leadership within common-law jurisdictions, as well as a greater volume
of transactions across national borders.1¢¢ The relationship between legal norms and
local morals is rather complex. One might surmise that local morals would gradually
percolate into legal norms, but the Japanese experience is that the erosion of the
traditional notion of loyalty in family and communal contexts has left a void that
has been gradually filled by the fiduciary norms derived from modern and
transnational sources of law.167

Transnationalization does not automatically lead to the uniformity or the
universal enforcement of fiduciary law.198 In contrast to many areas of law where
transnational legal orders have been observed, fiduciary law appears to be lacking
an effective institutional body that operates transnationally to drive harmonization
and uniform enforcement. The OECD did promulgate the Principles of Corporate
Governance and has issued reports that document the level and extent of
compliance, but its role appears to be much more limited than, for instance, the
Basel Committee’s role in banking regulation'®® or the International Organization
of Standardization’s role in industry regulation.!”® The Japanese and East Asian
experience has been that domestic policymakers often have different ideas than the
overseas proponents of fiduciary regulations and that there are often gaps in the
enforcement of the law.!”! The greater use of optional regulations and a soft-law
approach sometimes accommodated such divergences and gaps, but once the
relevant transnational norms reached a certain level of acceptance, a number of
domestic actors sometimes worked to harden the regulations, as in cases where the
courts have adopted the norms as part of their judicial reasoning or the securities
exchanges has turned them into a listing requirement.!’? At the same time, such
divergences and gaps at the regional level could provide an opportunity to
reconsider the prevailing notion of fiduciary law.173 The Asian dynamic is such that

165, See supra text accompanying notes 39-43.

166.  See supra text accompanying notes 140-41.

167.  See supra text accompanying notes 1-8, 62-64, 130.

168.  Halliday & Shaffer, supra note 12, at 55-58.

169.  Eric Helleiner, Regulating the Regulators: The Emergence and Limits of the Transnational Financial
Legal Order, in TRANSNATIONAL LEGAL ORDERS 231, 235-54 (Terence C. Halliday & Gregory Shaffer
eds., 2015).

170.  Tim Buthe, Institutionalization and Its Consequences: The TILO(s) for Food Safety, in
TRANSNATIONAL LEGAL ORDERS 258, 267—69 (Terence C. Halliday & Gregory Shaffer eds., 2015).

171, See supra text accompanying notes 101-03, 150, 153-56.

172, See supra text accompanying notes 106-09, 116-21, 151.

173, See supra text accompanying notes 160-63.
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it might portend further shifts and transformations in the future of transnational
fiduciary ordering.
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