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Article 24
NON-DISCRIMINATION



1. Nationals of a Contracting State shall not be subjected in the other Contracting State
to any taxation or any requirement connected therewith, which is other or more bur-
densome than the taxation and connected requirements to which nationals of that oth-
er State in the same circumstances, in particular with respect to residence, are or
may be subjected. This provision shall, notwithstanding the provisions of Article 1,
also apply to persons who are not residents of one or both of the Contracting States.

2. Stateless persons who are residents of a Contracting State shall not be subjected in
either Contracting State to any taxation or any requirement connected therewith,
which 1s other or more burdensome than the taxation and connected requirements to
which nationals of the State concerned in the same circumstances, in particular with
respect to residence, are or may be subjected.

3. The taxation on a permanent establishment which an enterprise of a Contracting
State has in the other Contracting State shall not be less favourably levied in that oth-
er State than the taxation levied on enterprises of that other State carrying on the
same activities. This provision shall not be construed as obliging a Contracting State
to grant to residents of the other Contracting State any personal allowances, reliefs
and reductions for taxation purposes on account of civil status or family responsibili-
ties which it grants to its own residents.

4. Except where the provisions of paragraph 1 of Article 9, paragraph 6 of Article 11,
or paragraph 4 of Article 12, apply, interest, royalties and other disbursements paid
by an enterprise of a Contracting State to a resident of the other Contracting State
shall, for the purpose of determining the taxable profits of such enterprise, be de-
ductible under the same conditions as if they had been paid to a resident of the first-
mentioned State. Similarly, any debts of an enterprise of a Contracting State to a res-
ident of the other Contracting State shall, for the purpose of determining the taxable
capital of such enterprise, be deductible under the same conditions as if they had
been contracted to a resident of the first-mentioned State.

5. Enterprises of a Contracting State, the capital of which is wholly or partly owned or
controlled, directly or indirectly, by one or more residents of the other Contracting
State, shall not be subjected in the first-mentioned State to any taxation or any re-
quirement connected therewith which is other or more burdensome than the taxation
and connected requirements to which other similar enterprises of the first-mentioned
State are or may be subjected.

6. The provisions of this Article shall, notwithstanding the provisions of Article 2, ap-
ply to taxes of every kind and description.
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1. The Basic & Recent Trend of the Japanese Contract Law Relevant to the Present Case

The most basic point is that there has been a clear trend of the Japanese contract law

which strongly supports and respects the continuity of contractual relationship, especially

the long term one. That is the reason why many court cases support the position of XXX

UK, as referred to later in this paper.

This trend is rather a recent one, and, as shown in the analysis of Prof. Takashi UCHI-

DA, the University of Tokyo, Faculty of Law (Uchida, Keiyaku no Jidai, at p.245 [2000

Iwanami Shoten]), has been established through the Japanese business practices which

have supported the economic development of Japan.

Namely, the respect for the continuance of business transactions and that for the other
party have been thought as key elements for stabilizing contractual relationship and, at
the same time, for mutual prosperity in recent Japan (Ibid).

He refers to, as a typical example of this trend, the legal doctrine that a long term con-

tract cannot be terminated one-sidedly, except in cases where there are“inevitable reasons”

(Ibid).

Though he (Id. at 83) states that the Japanese court cases are, at present, sharply di-

vided in this respect (namely with regard to the doctrine of continuance, or favor contrac-
tus), most of the recent court cases in Japan favor the said doctrine, according to my anal-
ysis, as shown later in this paper [*] .
% Reference to the works of other Professors is omitted here because of time short-
age. Mr. T. will definitely add them for you and me. However, I mention just one
point. The leading Japanese textbook of Prof. Uchida (Civil Law II , Saiken Kakuron,
at 67) can be referred to in this respect, too.
GERDE : Sk 2 fd L7zi0as, WHE - ZZEORAL (20004F - 2% ~0, BER DR
NGOWNFER 2T HTH 5]
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2. An Analysis to the Recent Japanese Case Law for the Purpose of Supporting XXX UK
in the Present Case

There are two Supreme Court cases which would be related to our present case: (1) S.
Ct. Judgment (Dec. 18, 1998 [Kao Case], Hanrei Times No. 992, at 98) and (2) S. Ct.
Judgment (Dec. 18, 1998 [Shiseido Case], Hanrei Times No. 992, at 94).

Though, in these two cases, major issues for the Supreme Court were the infringe-
ment of Anti-trust Law, and, though the distributors’ appeals were unsuccessful in these
cases, the Court stated also that the High Court Decision was correct in that termination

of the relevant contract was not against Treu und Glauben (sorry, in German) nor against

Abuse of Right.

(In this respect, the note for the case [Hanrei Times No. 992 at 100] is a bit misleading,
because these issues were also “included” , at the level of the Supreme Court, in these
cases. The Court states, in this respect:‘Regarding other issues [raised by the distributor]

- ”)

At first sight, it might be seen (and Mr. T. said to me yesterday) that the Japanese

Supreme Court Cases are against our position, because the Court did not use the word of

“compelling reason” and it could be doubted whether the underlined statement is obiter dic-

tum or not.
However, after scrutinizing the Japanese court cases, I have found that the wording

in each case is not so relevant for the purpose of sustaining our present case.

For example, (3) Tokyo District Court Judgment (Aug. 28, 2000 [Zeria (I?) Case], Han-
rel Jiho No. 1737 at 41) which is clearly favorable to our position states:
“One-sided (unilateral) termination of a long term contract is valid only when, based on

the doctrine of “Treu und Glauben”, there are inevitable reasons for the relevant party

to terminate it, such as the existence of activities of the other party betraying the trust

of the former party.” (Id. at p.45.)
Almost the same statement is found also in (4) Osaka High Court Judgment (March 28,
1997 [Aroins (I?) Case], Hanrei Jiho No. 1612 at 62: see Id. at p.66).

The point is that, according to my understanding, the “Treu und Glauben” approach
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taken by the two Supreme Court Judgments is a slippery slope () to the “compelling (inevi-

table) reason” approach.

In this respect, the said two Supreme Court judgments are rather favorable to us for

the purpose of sustaining our present casel

Other judgments which are favorable to us like —

(5) Tokyo District Court Judgment (March 5, 1997 [Rupana(?) Case], Hanrei Jiho No.
1625 at 58: see Id. at p.65 [“inevitable and reasonable reason”]);

(6) Osaka High Court Judgment (Oct. 25, 1996 [Fuji Silicia Case], Hanrei Jiho No. 1595
at 70: see Id. at 72 [“inevitable reason like destroying the trust of the other party”]),
and

(7) Tokyo High Court Judgment (Sep. 14, 1994 [Shiseido Case], Hanrei Jiho No. 1507
at 43: see Id. at 47 [almost the same in this respect])

—do not use the word “Treu und Glauben”, but the relevant criteria is almost the same,

according to my understanding.

In other words, under the major and recent trend of the Japanese contract law, most

clearly in court cases, one-sided termination of a long term contractual relationship is not

valid, unless there are inevitable, reasonable (or compelling) reasons. Therefore, the rel-

evant facts (evidences) are the decisive factor, under the Japanese law, also in our pres-

ent casel
Even in the unfavorable case for us, namely, (8) Tokyo District Court Judgment (Feb.
5, 1999 [Sampo Shoji Case], Hanrei Jiho No. 1690 at 87), the court admits that, based on

the principle of equality and the “Treu und Glauben”, there are cases where reasonable

reasons are needed for the validity of one-sided termination.

However, this case is rather peculiar, because the aspect of investment (on the side of

the distributor) is viewed as most relevant. This way of discussion was shown only in this
case.

The opposite party YYY, in the Japanese arbitration proceeding, emphasizes this
case, but it cannot be seen as a reasonable way to restate the present Japanese contract

law, according to my analysis.
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Though the termination of a contract was not the issue, (9) Osaka District Court (Pre-
liminary) Decree (June 21, 1993 [Edwin Case], Hanrei Jiho No. 1490 at 111) states also

that, unless there is any “special” and “inevitable” reason, such as destroying the trust,

a party of a long term contract must perform its contractual obligation. This case is also
in line with the above-mentioned favorable cases to us with respect of the criteria issue.

The case which has been viewed as the start point of such a clear trend in court cases

which are favorable to us is (10) Sapporo High Court Decree (Sep. 30, 1987 [Hokkaido
Ford Case], Hanrei Jiho No. 1258 at 76) which states that to admit one-sided, automatic

termination of a long term contract is not reasonable, and that balancing of interests of

both parties and considering the details of factual elements are decisive.

Prof. Uchida sees the very turning point of the Japanese contract law in the said case

(see Uchida, Keiyaku no Jidai, supra, at 81-83).

Remember again, please, the statement of Prof. Uchida referred to above in this pa-
per.

Even if there is a termination clause in the contract, major trend of the Japanese con-

tract law, and more clearly in recent court cases, does not permit one-sided automatic

termination.

The only one case which was settled (namely without appeal) in the form against our

position is (11) Tokyo High Court Decision (Oct. 20, 1992 [Chanson Case], Hanrei Times
No. 811 at 149) which rejected the special treatment of a long term contract, admitting
the one-sided termination.

In our present case, the opposite party, YYY, in the Japanese arbitration proceeding,
emphasizes this case, but it is far from reasonable, or even unfair, according to my view .

To sum up, most of the recent Japanese court cases are favorable to us with respect

to the criteria of the validity of termination of a long term contract.

In this regard, the statement of Prof. Uchida that the Japanese court cases are, at

present, sharply divided in this respect (Keiyaku no Jidai, supra, at 83) is not correct(l),

according to my analysis[ *].

¥ [GEEC] P ZoMIZonwTiE, BB TH S,
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3. Conclusion And Some Additional Comments on Our Present Case

A sudden notice of the termination of the relevant contract by YYY cannot be viewed
as valid under the Japanese law, if one sees the recent strong trend of the Japanese case
law correctly.

This trend is deeply rooted in the new movement of the Japanese contract law at the

theoretical level, as Prof. Uchida correctly states.

Further, there is a “fail to agree” clause in the relevant agreement. If one interprets

the clause under the Japanese law, our position would become more favorable, as I said
yesterday .

The said sudden notice reminds me of the famous case of Texaco vs. Pensoil(??). If the

forum were in U.S., punitive damages might be granted by our side, so I feel [*] .
*  [EEL] AL SO —ALOBRBRTL. [T - RV VES] 2L
TWwWeoThsr (1),

Another additional point is the “Side Letter” datedon ......., namely after the conclu-

sion of the present Agreement.

There is a statement: “With regard to Article ..., YYY will be willing to renew the

Agreement--- .”
The YYY side argues that this “Side Letter” functions as if it were the evidence for the
probability of future termination.

However, on the contrary, this statement surely gives XXX UK a certain degree of ex-

pectation of the future extension.

This point might be also a favorable factor for XXX UK under the applicable Japanese

law in deciding the reasonableness of the one-sided notice of termination.

* Because of quite unusual () time shortage, my analysis would be far from perfect.

However, please do not forget that this paper was written during Friday evening and

Saturday (about noon!), without sleep, without rest, without taking dinner etc., by a per-
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son whose physical conditions are quite bad (as Mr. T. knows well!), or even in a very

critical situation.

I hope that this paper will ease Mr. S. and his company’s pain, to a certain degree (ll).

I could not check my poor English also because of time shortage.

It is a great pity.

BIFRROEE O Y HZMr. S 1d, AEL KT 7 FOFMER L2, boo L R0, &
FUZAZHT, HEEIZ [TUA Y 1] & BED) BITHE-> Tz WIS, FEWE
Fa MWL b LTLHK, &9 holzid, BTS2 FALED v, M.
RLIEZFTOZLIE, TRTRS72DENH,

LTy ZOFEMFE, THEH] STz, 2L T, BEORCHEDEIZ [HE] %
W7z [V N—ELHFM] O—Hrisks FERIC, 5%, ARz EIRL, 20 [HE] %
7o, DTH b,

CDREE DT — ANZOWT, RED THERFTLEDOTE CIRL7Z2D LR LEWT, »»
CTRAME. AFRxaES (BLE. 200745 7 A29H F ik 8 Mi2447. ALHZ [EOI0HM ] 12
S, ZOMEHO FHIER . [BEIEDT ] OO0, [HEZOTH] X2 A
GLHDEoTDR b, FELEDIZERKLODDDL, T, MOV ZFNEHLILE,
T ML BTN T2, —F 72, PR TR [F AT ] EFoTNT
WD E)THD, HBIRT. FHFRIE05. Shrs7) v - 7o heF—5 ok
f§. Y EZIIZDHR, Thb, MEZ0, LRROEEOFFHOL XD L) REMIT. %oT
#7200

®FRNTEMATHED & 2AH1E, Rk, [HIEBEFHT 22, WridiR] Jaghe ] 121350 7%
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